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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8688. 


NATIONAL HOMEOPATHIC HOSPITAL ASSOCIA¬ 
TION OF THE DISTRICT OF COLUMBIA, a cor¬ 
poration, and AETNA CASUALTY AND SURETY 
COMPANY, a corporation, Appellants, 

v. 

THEODORE BRITTON, Deputy Commissioner, District 
of Columbia Compensation District, U. S. Employees’ 
Compensation Commission, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF OF APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This Court has jurisdiction in this case by reason of the 
provisions of Title 17, Sec. 101 of the District of Columbia 
Code (1940), since this is an appeal from an Order of the 
District Court of the United States for the District of Co¬ 
lumbia granting a Motion to Dismiss Complaint (app. 54). 
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The Court below had jurisdiction because of a complaint 
filed therein by appellants (app. 1-8) seeking injunctive 
relief under the provisions of Sec. 21b (Title 33, Sec. 921, 
U. S. C.; 44 Stat. 1436) of the Longshoremen’s and Harbor 
Workers’ Compensation Act, made applicable to the Dis¬ 
trict of Columbia by Act of Congress approved May 17, 
1928 (Title 36, Sec. 50, District of Columbia Code (1940); 
45 Stat. 600, c. 612, sec. 1). 

STATEMENT OF CASE. 

The record of testimony adduced before the appellee dep¬ 
uty commissioner at a formal hearing held by him on Au¬ 
gust 19th, 1943, disclosed the following facts: 

Frank Tyler, a colored claimant, was 61 years of age in 
August, 1943 (app. 16). He went to work for the National 
Homeopathic Hospital in this City as an elevator operator 
about twenty-seven years ago. At the time he started to 
work for this Hospital his disabilities due to previous in¬ 
juries were as follows: His left lower leg was amputated 
two and a half inches below the knee. This accident oc¬ 
curred when he was a child as the result of a railroad train 
running over his left lower leg (app. 21). During the year 
1915, or about one year before he came to work for the 
National Homeopathic Hospital, he was attacked by a man 
who struck him on the left arm with a stick, as the result 
of which his left arm was amputated at its surgical neck 
(app. 20, 21) so that at the time he came to work at the 
Hospital his left lower leg was missing to a point two and 
a half inches below the knee and he was minus his left arm. 
In January, 1942 this claimant, fell, while at home, receiv¬ 
ing a fracture of the right patella and a rupture of the rec¬ 
tus femur tendon (app. 22, 23). This fracture was repaired 
by an open reduction, the tendon was fixed with a bone peg 
and he was - treated by Dr. Robinson from the date of his 
injury on January 19tli, 1942 until April 15th, 1942. Dr. 
Robinson thought that he would be able to get back to work 
about May 1st, 1942, and stated, in his opinion, this injury 
would result in permanent defect and in limited use of the 
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right limb (app. 49, 50). Prior to this injury in January, 

- 1942 the claimant occasionally used a cane but never a 
crutch. After the injury of January, 1942 he went back to 
i work with a crutch on the 1st of June, 1942. On July 8th, 
1942 he fell while at work as the result of his crutch slipping 
(app. 17) and he received a comminuted fracture of the 
right patella, which necessitated the removal of the knee 
cap and left him with an unstable condition of the right leg. 
i How much of this unstable condition was caused by the per¬ 
manent residuals of the injury received in January, 1942, 
and the second injury in July, 1942, was not definitely set 
i forth in the record made in this case, although it is clear 
from the record that he had a permanent disability from 
the said injury of January, 1942. 

Dr. Custis Lee Hall, orthopedic surgeon in this city tes- 
i titled that he examined the claimant on April 6th, 1943 and 
that the man had a 45 per cent permanent partial loss of 
use of the right leg (app. 24) and that he recommended a 
certain type of operation which would improve the claim¬ 
ant’s right leg condition about 50 per cent from what it was 
at that time (app. 25). 

Dr. John A. Talbot, orthopedic surgeon in this city, gave 
the same rating on the permanent loss of use of the claim¬ 
ant’s right leg as did Dr. Hall (app. 28). 

The Deputy Commissioner called Dr. J. M. Brown, who 
is the doctor for the District of Columbia Compensation 
Commission (app. 29, 40, 41, 43). He testified that he did 
not specialize in orthopedic surgery and was just an ordi¬ 
nary doctor. He testified that he considered that claim- 
, ant’s right leg was an insecure prop and when pressed as 
to the percentage of disability that he had in his right leg 
i stated that it was a little better than an ampuated leg. He 
further testified in answer to the deputy commissioner’s 
■ questioning that considering the loss of the claimant’s left 
leg and his left arm, together with the injury sustained on 
July 8th, 1942, that the claimant had a total disability as to 
i working capacity. No mention was made in the deputy 
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bommissioner’s questioning 1 of Dr. Brown about the per¬ 
manent partial disability suffered by the claimant as the 
result of the injury in January, 1942. Dr. Brown stated 
on cross-examination he could not answer the question as 
to the percentage of permanent disability the claimant had 
to his right leg as a result of the injury of January 19th, 
1942 because he did not see the leg in question. 

Dr. Edgar A. Bocock's report as superintendent of Gal- 
linger Hospital was offered in evidence (app. 45, 46) cover¬ 
ing the injury that claimant received on July 8th, 1942. 
This report stated that whether the injury would result in 
a permanent defect was unknown; that the claimant was 
discharged from the hospital on August 20, 1942, but on 
being asked as to the date the claimant would be able to do 
any work stated that he would probably require four weeks 
further convalescence. 

The report of Dr. Henry S. Robinson (app. 49, 50) at¬ 
tending physician to the claimant while he was confined in 
Freedmen’s Hospital for the injury of January 19th, 1942 
stated that as a result of the injury received on that date 
that the patient would have a limited use of the right limb 
and that it was a permanent defect. 


STATUTES INVOLVED. 

1 Section 8 (f) of the Compensation Law (Title 33, Sec. 
90S (f) U. S. C. A.; 44 Stat. 1424), which reads as follows: 

“Injury increasing disability: (1) If an employee re¬ 
ceive aminjurv which of itself would only cause per- 
s; manent partial disability but which, combined with a 
\ ‘ previous disability, does in fact cause permanent total 

disability, the employer shall provide compensation 
only for the disability caused by the subsequent injury: 
Provided, however, That in addition to compensation 
for such permanent partial disability, and after the 
cessation of the payments for the prescribed period of 
weeks, the employee shall be paid the remainder of the 
compensation that would be due for permanent total 
| disability. Such additional compensation shall be paid 
out of the special fund established in section 44.” 
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Section 44 (a), (c) (1) (2) of tlie Compensation Law 
! (Title 33, Sec. 944 (a), (c) (1) (2), U. S. C. A.; 44 Stat. 
1424), which reads as follows: 

“(a) There is hereby established in the Treasury of 
the United States a special fund for the purpose of 
1 making payments in accordance with the provisions of 
I subsections (f) and (g) of section 8 of this Act. Such 

i fund shall be administered by the commission. The 

Treasurer of the United States shall be the custodian 
i of such fund, and all moneys and securities in such fund 
shall be held in trust by such Treasurer and shall not 
be money or property of the United States. 
#*#•*•**• 

(c) Payments in such fund shall be made as follows: 

(1) Each employer shall pay $1,000 as compensation 
for the death of an employee of such employer result¬ 
ing from injury where the deputy commissioner deter¬ 
mines that there is no person entitled under this Act 
to compensation for such death. Fifty per centum of 
each such payment shall be available for the payments 

i under subdivision (f) of section 8, and 50 per centum 
shall be available for payments under subdivision (g) 
of section 8. 

(2) All amounts collected as fines and penalties under 
the provisions of this Act shall be paid into such fund.” 

I STATEMENT OF POINTS ON WHICH APPELLANTS 
I INTEND TO RELY. 

1. The Court erred in granting appellee’s motion to dis¬ 
miss the complaint. 

, 2. The Court erred in dismissing appellants’ complaint. 

! SUMMARY OF ARGUMENT. 

The argument submitted by the appellants in support of 
the points relied upon in this case can be summarized as 
follows: 

1. In view of the fact that section 8 (f) of the Compen¬ 
sation Act, above cited, clearly applies to the instant case 



6 


the Deputy Commissioner erred as a matter of law in not 
following: section S (f) when making the award in this ease. 

2. That the deputy commissioner by stating in his award 
that “the claimant received no compensation or other re¬ 
compense because of the said prior accidents” and that the 
injuries suffered by this claimant prior to July Sth, 1942 
were “not industrial injuries”, and by also stating that 
these injuries “are not previous disabilities within the 
meaning of section 8 (f) of the Act” has attempted to place 
in said section 8 (f) of the Act words to suit his own inter¬ 
pretation, and did not follow the intent of Congress as 
shown by quotations from the hearings held on the Act in 
question. 

3. That the claimant having received a permanent par¬ 
tial disability to his right leg prior to the last injury of 
July 8,1942, it was the duty of the deputy commissioner to 
ascertain the percentage of permanent partial disability re¬ 
sulting from the injury of January 19th, 1942 and the in¬ 
jury of July Sth, 1942 and only hold the appellants liable 
for the permanent partial disability caused by the last in¬ 
jury of July Sth, 1942 under the provisions of section 8 (f) 
of the Act mentioned above. 

ARGUMENT. 

In View of the Fact That Section 8 (f) of the Compensation 
i Act, Above Cited, Clearly Applies to the Instant Case 
the Deputy Commissioner Erred as a Matter of Law in 
Not Following Section 8 (f) When Making the Award 
in This Case. 

The Court has before it the case of an employee who lost 
his left lower leg as the result of a railroad accident when 
he was a child, and who lost his left arm as the result of an 
accident many years previous to his employment in the in¬ 
stant case, so that prior to his employment by the National 
Homeopathic Hospital, one of the appellants herein, he had 
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lost his left leg at the knee and his left arm at its surgical 
neck. In January, 1942 while at home, and not during his 
employment at his employer’s place of business, he fell 
; striking his right knee, as the result of which his right 
! patella was fractured, causing him a permanent partial dis¬ 
ability of the right leg. On July 8th, 1942 while at his em¬ 
ployer’s place of business, and using a crutch, he slipped 
and fell receiving a re-fracture of the right patella so that 
i it was necessary to remove it by surgery, as the result of 
i which two injuries of January 19th, 1942 and July 8th, 

I 1942 the deputy commissioner held that the claimant per¬ 
manently lost practically the entire use of his right leg. 

From this description it will be seen in this case that 
i there were three permanent partial disabilities imposed 
upon another permanent partial disability resulting in total 
permanent disability, thus placing the case squarely within 
i the provisions of section 8 (f) of the Act. Dr. Robinson, 
who treated the claimant for his January, 1942 injury, 
stated that this claimant, as the result of that injury, had 
a permanent defect and that said defect consisted of 
“limited use of limb” (app. 50). This report of Dr. Robin- 
i son’s, being made a part of the record and not being dis¬ 
puted by any doctor in the case, establishes beyond any 
i doubt that the claimant, as the result of the injury of Jan¬ 
uary, 1942, had a permanent partial disability. The second 
injury of July 8tli, 1942 is clearly described by the testi¬ 
mony of the doctors in the case and also shows that it was 
a permanent partial disability, and the two combined made 
' a total permanent disability of the right leg. It is con¬ 
tended that Congress at the time it passed the Longshore- 
i men’s and Harbor Workers’ Compensation Act clearly in- 
i tended that cases of this nature would come under section 
i S (f) of the Act, above quoted, and when the deputy com- 
: missioner failed to follow this section in making his award 
in the instant case his decision was not in accordance with 
' law and should therefore be reversed. 
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That the Deputy Commissioner by Stating in His Award 
That “The Claimant Received No Compensation or 
Other Recompense Because of Said Prior Accidents” 
and That the Injuries Suffered by This Claimant Prior 
to July 8th, 1942 Were “Not Industrial Injuries”, and 
1 by Also Stating That These Injuries “Are Not Previous 
Disabilities Within the Meaning of Section 8 (f) of the 
Act” Has Attempted to Place in Said Section 8(f) of the 
Act Words to Suit His Own Interpretation, and Did 
Not Follow the Intent of Congress as Shown by Quota¬ 
tions From the Hearings Held on the Act in Question. 

i In the deputy commissioner’s findings of fact in the in¬ 
stant case (app. 9 to 11) the following is quoted so that this 
Court may have an understanding of the reasoning adopted 
by the deputy commissioner in disregarding the provisions 
of section 8 (f) of the Act: 


I 

i 


<;# # # that p r i or the said injury the claimant had 
suffered accidents as follows: (1) when he was a child 
a railroad train ran over his left lower leg, as a result 
of which his left lower leg was amputated two and one- 
half inches below the knee; (2) approximately 2S years 
ago he was attacked by a man who struck him on the 
left arm with a stick, as a result of which his left arm 
was amputated at its surgical neck; and (3) in Janu¬ 
ary, 1942, he slipped on a wet pavement and fell, striking 
his right knee, as a result of which his right patella was 
fractured; that the claimant received no compensation 
or other recompense because of the said..jiriar-aed- 
dents; that the said prior amjnitatiojis of the left lower 
leg and left arm and condition of^tJfe right patella mere 
not i ndustrial injuries and are not previous disabilities 
within the meaning o f se ction 7 (f) of the Act; that not- 
wthstanding Vie said prior non-industrial accidents the 
claimant was able to perform the duties of his employ¬ 
ment at the time of the injury of July 8 1942; that fol¬ 
lowing the injury of July S, 1942, and as a result of the 
same, the claimant has been wholly disabled; that as a 
result of the injury of July 8,1942, the claimant’s right 
patella was so badly fractured that it was necessary to 
remove it by surgery; that as a further result of the 
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injury of July 8, 1942, the resulting loss of the right 
patella and the consequent weakening of the muscula¬ 
ture of the right leg, and the loss of and derangement 
of the ligatmentous structures of the right knee, the 
claimant’s right leg is unstable and is inadequate to 
bear his weight; that as a result of the injury of July 
8, 1942, the claimant has permanently lost practically 
the entire use of his right leg; that the injury of July 
8, 1942, combined with the said preexisting amputa¬ 
tions of his left lower leg and left arm, has caused the 
claimant to become permanently and totally disabled; 
that the employer and insurance carrier are liable for 
compensation for such permanent total disability; that 
the claimant is entitled to compensation at the rate of 
$10.S3 per week (66%% of $16.25), subject to the limi¬ 
tations of the Act, for such permanent total disability; 
that the accrued compensation for permanent total dis¬ 
ability from July 8, 1942 to August 24, 1943, inclusive, 
a period of 59 weeks, at $10.83 per week, amounts to 
$638.97; that the employer and the insurance carrier 
have paidi'oikadaimant $500 as compensation. # # *” 
(italics mine) --— 

In order for the deputy commissioner to take this case, 
for the purpose of rating, out of the provisions of section 
8 (f) of the Compensation Act it was necessary for him to 
read into said section 8 the phraseology which he used 
in his findings of fact above quoted. For instance, the com¬ 
missioner says in his findings of fact, in speaking about 
the clamant’s previous injuries, “the claimant received no 
compensation or other recompense because of the said prior 
accidents” and that the injury suffered by this claimant 
prior to July 8th, 1942 were “not industrial injuries”. In 
this case the claimant had three injuries causing permanent 
partial disabilities, namely, loss of the left arm, his left leg 
at the knee and a permanent partial disability to the right 
leg. After the fourth injury the man received in July, 1942 
the commissioner rates him permanentally and totally dis¬ 
abled, and blames the loss of use to the right leg on the 
injury of July, 1942 notwithstanding the fact that claimant 
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had a permanent partial disability of the right leg from the 
injury of January 1942. 

It is apparent that the deputy commissioner has read 
into section 8 (f) before the word “injury” in the second 
line the word “industrial”, and between the words “pre¬ 
vious disability” in the fourth line he has inserted the word 
“compensable”, and based upon this line of reasoning he 
asserts, by his findings of fact, that section 8 (f) does not 
apply. In other words, the deputy commissioner changes 
the wording of section 8 (f), by his findings of fact, to suit 
his own interpretation. Such interpretation makes his 
award arbitrary and capricious and is not in accordance 
with law under the provisions of section 21 (b) of the said 
Act. Although the deputy commissioner contends that the 
injuries received by the claimant are not “previous dis¬ 
abilities within the meaning of section 8 (f) of the act” 
appellants contend that section 8 (f) is the only section in 
the Compensation Act under which this claimant should be 
rated. Section 8 (f) of the Act contains no verbiage that 
previous disability mentioned in said section has to be one 
on which compensation or other recompense has to be paid. 
The said section contains no words showing that the term 
“injury” as relates to previous injury means “industrial 
injury”. 

Tliis is not the first case of where a deputy commissioner 
under the Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act, has attempted to read into the Act words 
■which Congress did not put there. 

' In the case of John F. Clark v. Portland General Elec¬ 
tric Company, and Marshall, deputy commissioner , 111 Fed. 
(2d) 703, decided April 24th, 1940, the U. S. Circuit Court 
of Appeals for the Ninth Circuit had before it an interpre¬ 
tation by the deputy commissioner of section 6 (b) of the 
same Act now before this Court. Section 6 (b) of this Act 
reads as follows: 

“Compensation for disability shall not exceed $25 per 

week nor be less than $8 per w’eek; Provided, however, 


11 


That if the employee's wages at the time of injury are 
less than $8 per week he shall receive his full weekly 
wages. ’ ’ 

In this case the claimant had such a small percentage of 
wage earning capacity that he was only entitled to $3.17 
per week based upon the rule followed in figuring compensa¬ 
tion cases, namely, that a claimant would be entitled to two- 
thirds of the difference between his wage earning capacity 
and his usual wage at the time he was injured and the 
commissioner awarded him $3.17 per week. Claimant, 
through an attorney, appealed this case under section 21 
of this Act and contended that the award to his client could 
not be less than $8.00 per week under the above section 
6 (b) of the Act. The employer, in support of the deputy 
commissioner’s decision, contended that said section related 
“only to total disability and not to partial disability”. In 
other words, the deputy commissioner in that case at¬ 
tempted to make an interpretation of said section 6 (b) of 
the Act different from the words used in the Act. In that 
case the Court, in reversing the deputy commissioner, said: 

“* * * No question is present except where such ‘dif¬ 
ference’ is less than $8.00 per week or more than $25.00 
per week. With regard to the case where the ‘differ¬ 
ence’ is less than $8.00 per week or more than $25.00 
per week Section 6 (b) of the Act, 33 USCA 
Section 906B, provides ‘compensation for disability 
shall not exceed $25.00 per week nor be less than $8.00 
per week. * * # 

“Thus we have two provisions relating to the same 
subject matter. It is a familiar rule that ‘effect must 
be given to all the language employed, and inconsistent 
expressions are to be harmonized to reach the real in¬ 
tent of the legislature’. Iglehart v. Iglehart, 204 U. S. 
478, 485, 27 S. Ct. 329, 331, 51 L. Ed. 575. The two pro¬ 
visions may be harmonized here by interpreting them 
to mean that the claimant is to be paid the ‘difference’ 
provided in section 8 but in no event is he to be paid 
less than $8.00 per week. We think the Congressional 
intent was to that effect. * * * 
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Moreover, here in view of the findings there can be no 
question as to the amount due, because the $S.OO per 
week limitation is controlling.” 

It is clear from this decision that the Court desired to 
follow the intent of Congress in interpreting the Act by- 
following the exact words used in the Statute. 

Different states, in fairness to employers under the com¬ 
pensation acts, have given said employers relief in cases 
Where an injury received by an employee is superimposed 
upon another injury. It would take too much time and 
space to quote all of the different states having such provi¬ 
sions in their laws. However, in order to aid the Court in 
the instant case the compensation laws of Maryland and 
Virginia, as they now exist, are quoted: 

1 Section 48 of Article 101 of the Annotated Code of Mary¬ 
land (1939 Edition), title “Workmen’s Compensation” 
provides in part as follows: 

“Whenever any person who has suffered the loss, or 
loss of use of a hand, arm, foot, leg or eye, shall enter 
: into a contract of employment, it shall be permissible 
for the employee to waive in writing, either in the con¬ 
tract of employment, or by a separate written instru¬ 
ment, any right to compensation to which he would be 
entitled because of the pre-existing permanent partial 
disability in the event of a subsequent accidental in¬ 
jury, and in such cases the employee so suffering an 
additional accidental injury, shall be entitled to the 
compensation for the disability resulting solely from 
such additional accidental injury. No such waiver 
shall be effective unless the pre-existing permanent 
partial disability shall be plainly described therein, 
nor unless the same be executed by the employee with 
knowledge of its contents prior to the time of the acci¬ 
dent upon which the claim is based.” 

» 

Section 34 of the Virginia Workmen’s Compensation Act 
(1942 Edition) provides as follows: 

“Subsequent injury. Sec. 34. If an employee has a 
permanent disability or has sustained a permanent in- 
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jury iiy jervice in the army and nav v of the United 
States or in another employment other than that in 
which he received a subsequent permanent injury by 
accident, such as specified in section thirty-two, he shall 
be entitled to compensation only for the degree of in¬ 
capacity which would have resulted from the later acci¬ 
dent if the earlier disability or injury had not existed.” 

In interpreting this Act the Virginia Compensation Com¬ 
mission has held that an employee is entitled to compensa¬ 
tion only for the degree of incapacity which would have 
resulted from the later accident if the earlier disability or 
injury had not existed. Burrell v. Darling , 12 0. I. C. 137; 
Laney v. Lynchburg, etc., 12 0.1. C. 281. 

The principal question before this Court is what did Con¬ 
gress mean by the language used in section 8 (f) of the Act. 
If it means just what it says then the reasoning of the 
deputy commissioner is wrong in the instant case as he 
attempts to put a construction on that section which does 
not belong there. There isn’t any doubt but what Congress 
had certain types of cases in mind to which this section was 
to be applied at the time it passed the Act. Appellants 
believe they are well justified in saying from what follows 
hereafter, that Congress at the time it passed the Long¬ 
shoremen’s and Harbor Workers Compensation Act in¬ 
tended that the employer should be held liable to pay com¬ 
pensation only for the disability of the employee received 
in that employment, and if the employee received an injury 
which caused permanent partial disability before he came 
to work for the employer, but which combined with a perma¬ 
nent partial disability received while working for the em¬ 
ployer, and which resulted in total permanent disability, 
that the employer should only provide compensation for 
the disability caused by the second injury. And the differ¬ 
ence between the permanent partial disability caused by the 
second injury and the total permanent disability which 
finally resulted was to be paid for by the Government out 
of the special fund established in section 44 of the Com¬ 
pensation Act. The special fund mentioned in Section 8 (f) 
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of the Act, established in section 44, accumulates as the 
result of employers and insurance carriers paying $1,000.00 
into the fund for the death of an employee where the deputy 
commissioner determines that there is no person entitled 
under the Act to compensation for such death. Said sec¬ 
tion 44 provides that fifty percentum of each such $1,000.00 
payment shall be available for payments under sub-divi¬ 
sion (f) of section 8, and fifty percentum shall be available 
for payments under sub-division (g) of section S. All 
amounts collected as fines and penalties also go into this 
fund. 

One of the methods of ascertaining the intention of Con¬ 
gress in regards to a specific piece of legislation is to look 
to the hearings held on the legislation. 

1 The following discussions took place before the Commit¬ 
tee on the Judiciary, House of Representatives, 69th Con¬ 
gress, First Session, on Senate Bill 3170 (which is the Long¬ 
shoremen's and Harbor Workers’ Compensation Act) June 
29th, 1926 (Serial 16, part 2): 

“Page 172 

Mr. Ilinsley: In section 10, page 8 of the Cummins 
Act, there is a provision I want to discuss: that sec¬ 
tion is to take care of cases of this kind, we believe. 
Where an employee has but one eye, and during the 
course of his employment he loses the other eye, and 
then becomes permanently disabled; and the burden is 
not upon the employer to provide for permanent total 
disability. And the Act then provides a fund so that 
the Government may pay the difference between the 
disability that the employee sustained in the course of 
employment, and the permanent disability compensa¬ 
tion. We believe that this payment of $1,000.00 as 
provided for in Section 45, on page 40— 

The Chairman: (Interposing) Well, you say that, 
if he has lost one eye, and then subsequently, in the 
course of employment, loses the other eye, he would 
come under the provisions of this Section? 

Mr. Hinsley: Yes, sir. 

The Chairman: Well, is that not a little aside from 
what the section provides? The section provides that 
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if he receives an injury, which of itself would result 
in partial disability, but which, when combined with 
an existing disability, either results in total disability 
or increases the degree of partial disability, and so on. 
Now, you are speaking of when he loses one eye and 
in the course of employment loses the other one, that 
he should also be entitled to compensation for the sec¬ 
ond one. But this second applies only to where he is 
partially disabled, arising out of his employment, and 
has some existing disability at the time this partial 
disability arose. 

Mr. Kinsley: Yes, then he becomes totally disabled. 

The Chairman: Then he becomes totally disabled; 
and it provides that the employer shall not be liable 
for anything except the partial disability? 

Mr. Hinsley: Yes, sir; that is correct. 

The Chairman: And the remainder of the total dis¬ 
ability is paid for out of another fund? 

Mr. Hinsley: Yes, sir. And our objection is to this 
fund. This fund is created by assessing every em¬ 
ployer $1,000.00 in certain death cases. We think that 
is a penalty upon the employer; because my Company 
might not have any men injured under this section; but 
they might have death cases. So I am paying $1,000.00 
for the permanent disability of a man in another em¬ 
ployment. Now, we do not object to taking care of 
men in that position; but we think funds should be 
provided out of the administration costs, spread out 
over the whole industry and not through the $1,000.00 
fund in death cases. So section 45 is the section that 
we think should be eliminated. 

The Chairman: But let us go one step further. Sec¬ 
tion 45 establishes a special fund. Now, the only pro¬ 
vision regarding this is that it is the concurring result, 
partly from a disability received in employment, and 
partly from an existing disability, shall be paid out of 
this fund. 

Mr. Hinsley: Yes, sir. 

The Chairman: Now, your objection is to the man¬ 
ner in which this fund is raised, is it not? 

Mr. Hinsley: Yes, sir. 

The Chairman: Now, that does not apply to that 
section but it applies to the provisions of this section 
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Act, there is a provision I want to discuss: that sec¬ 
tion is to take care of cases of this kind, we believe. 
Where an employee has but one eye, and during the 
course of his employment he loses the other eye, and 
then becomes permanently disabled; and the burden is 
not upon the employer to provide for permanent total 
disability. And the Act then provides a fund so that 
the Government may pay the difference between the 
disability that the employee sustained in the course of 
employment, and the permanent disability compensa¬ 
tion. We believe that this payment of $1,000.00 as 
provided for in Section 45, on page 40— 

The Chairman: (Interposing) Well, you sav that, 
if he has lost one eye, and then subsequently, in the 
course of employment, loses the other eye, he would 
come under the provisions of this Section? 

Mr. Hinsley: Yes, sir. 

The Chairman: Well, is that not a little aside from 
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if he receives an injury, which of itself would result 
in partial disability, but which, w T hen combined with 
an existing disability, either results in total disability 
or increases the degree of partial disability, and so on. 
Now, you are speaking of when he loses one eye and 
in the course of employment loses the other one, that 
he should also be entitled to compensation for the sec¬ 
ond one. But this second applies only to where he is 
partially disabled, arising out of his employment, and 
has some existing disability at the time this partial 
disability arose. 

Mr. Hinsley: Yes, then he becomes totally disabled. 

The Chairman: Then he becomes totally disabled; 
and it provides that the employer shall not be liable 
for anything except the partial disability? 

Mr. Uinsley: Yes, sir; that is correct. 

The Chairman : And the remainder of the total dis¬ 
ability is paid for out of another fund? 

Mr. Hinsley: Yes, sir. And our objection is to this 
fund. This fund is created by assessing every em¬ 
ployer $1,000.00 in certain death cases. We think that 
is a penalty upon the employer; because my Company 
might not have any men injured under this section; but 
they might have death cases. So I am paying $1,000.00 
for the permanent disability of a man in another em¬ 
ployment. Now, we do not object to taking care of 
men in that position; but we think funds should be 
provided out of the administration costs, spread out 
over the whole industry and not through the $1,000.00 
fund in death cases. So section 45 is the section that 
we think should be eliminated. 

The Chairman: But let us go one step further. Sec¬ 
tion 45 establishes a special fund. Now, the only pro¬ 
vision regarding this is that it is the concurring result, 
partly from a disability received in employment, and 
partly from an existing disability, shall be paid out of 
this fund. 

Mr. Hinsley: Yes, sir. 

The Chairman : Now, your objection is to the man¬ 
ner in which this fund is raised, is it not? 

Mr. Hinsley: Yes, sir. 

The Chairman: Now, that does not apply to that 
section but it applies to the provisions of this section 
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45, which provides that an employer shall pay in cer¬ 
tain costs? 

Mr. Ilinsley: Yes, sir. 

• ••••••## 

Page 173: 

Mr. Montague: Let me see if I understand you. If 
you have no objection to the $1,000.00 going to persons 
who have sustained such additional injuries in their 
employment. 

Mr. Ilinsley: No, sir. 

Mr. Montague: But you do object to the $1,000.00 
fund created in this way being applied to those other 
cases ? 

Mr. Ilinsley: No. IVe object to the manner of col¬ 
lecting the fund. We do not object to a man who had 
a previous injury and then went into the employ of a 
certain employer and sustained another injury so as to 
make him permanently disabled—for instance, if he had 
one eye, and then loses the other, we believe he should 
be taken care of. The employer, of course, does not 
contribute all of that. 

Mr. Montague: I understand that. 

Mr. Ilinsley: But a portion of it is to come from a 
fund collected from employers in certain death cases 
and we object to one man paying $1,000.00 towards 
this fund which goes to the employee of another; but 
which should come from the entire industry. 

Mr. Montague: I understand that.” 
####♦**## 

Page 208 

“In the Statement of John B. Andrews, Secretary of 
the American Association for Labor Legislation, who 
appeared before the Committee, recommending the 
passage of the Longshoremen’s and Harbor Workers’ 
Compensation Act, he stated with reference to cases 
under the Act where there had been a second injury: 

‘Now, the second injury case that has been discussed 

in these hearings from the beginning: The second in¬ 
jury proposition is as much to the advantage of the 

employer and his interest as it is for the benefit of 
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the employee. It protects that employer who has 

hired, say a one-eyed worker who goes and loses his 

other eve and becomes a total disability. The em- 
» * 

plover without this sort of thing would have to pay 
total permanent disability compensation. Then, on 
.the other hand, this also protects the worker with 
y lone, eye from being denied employment on account 
pf being an extra risk. Now, by simply taking this 
up in this way it is possible to protect both the 
emplover and to protect the one-eved emplovee 
also # ‘ * V’ 

i At this particular hearing Honorable George Graham 
presided as Chairman of the Judiciary Committee. These 
hearings can be found in bound volume entitled “Book 1, 
i House Committee Hearings, Before Committee on Immi¬ 
gration, Naturalization and Insular Affairs, Interstate and 
Foreign Commerce, Irrigation and Reclamation, Judiciary, 
1926, Volume 438. Subjects: Various—Senate Library”. 

In explanation it should be stated that Senator Albert B. 
Cummins, whose name is mentioned in the excerpts, was 
Chairman of the Sub-Committee of the Judiciary on Senate 
Bill 3170, which eventually became known as the Long¬ 
shoremen’s and Harbor Workers’ Compensation Act. Ref- 
i erence in the hearings to the Cummins Bill refers to Senate 
Bill 3170, which eventually became law. The Cummins Act, 
which originated in the U. S. Senate was reported out by 
i the Committee on the Judiciary, House of Representatives, 
; 69tli Congress, and Section 10, page 8 of the Cummins Act 
became Section 8 (f) of the Longshoremen’s and Harbor 
I Workers’ Compensation Act as passed by Congress on 
March 4th, 1927. 

i In view of the fact that the above quoted excerpts from 
1 the hearings on the Compensation Act now before this 
1 Court shows the intent of Congress as relates to section 
| 8 (f) of the Act, which is under scrutiny in the instant case, 
i it is clear where a man lost an eye from a previous injury 
and went to work for an employer and then lost his other 
i eye, Congress intended that the employer for whom the 
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man was working at the time of the second injury should 
be responsible for compensation only for the loss of the 
second eye, and that the difference between that loss and 
total permanent disability for total blindness was to be 
paid for out of the special fund established by section 44 
of the Act, and that this section clearly covers just such a 
case as the Court has before it in this instance. 

Furthermore, it will be noted from the statement of Mr. 
Andrews, Secretary of the American Association for Labor 
Legislation, who appeared before the Committee, that the 
reason this provision was put in the Act was to protect an 
employer who hires a one-eyed workman where that work¬ 
man loses his other eye and became totally disabled. This 
man, who apparently was appearing on behalf of legislation 
favorable to labor, specifically tells Congress that if an 
employer did not have a provision such as section 8 (f) in 
the Compensation Act the employer would have to pay total 
permanent disability compensation even though the man 
had a permanent partial disability at the time he came to 
work for the employer, and that by putting such a provi¬ 
sion as section 8 (f) in the Longshoremen’s and Harbor 
Workers’ Compensation Act it protected the workman with 
one eye from being denied employment on account of his 
being an extra risk. 

It is contended that the quotations from the hearings be¬ 
fore the Committee makes it perfectly plain what Congress 
intended by this Section. 

i No mention was made in the Congressional hearings on 
the Bill that the word “injury” as used in section 8 (f) of 
the Act meant “industrial injury”, nor that the words 
“previous disability” meant a “previous compensable 
disability.” 

i It has been well said that the language of a statute is to 
be read in the ordinary sense of the words used, according 
to their grammatical arrangement; the Congress is to be 
Credited with a knowledge of the meaning of the words and 
the rules of grammar; that the law is to be read pros- 
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pectively, unless it compels the court to read it retro¬ 
spectively; that the court is to add nothing to its scope as 
plainly worded; and these are all elementary rules of 

statutory construction where there is anv necessity or room 
* • * 

for construction, citing: 

Denn v. Reed. 10 Peters 524; 9 L. Ed. 524. 

Market v. Hoff man, 101 U. S. 112; 25 L. Ed. 782. 

Lake County v. Rollins, 130 U. S. 662; 32 L. Ed. 1060. 

U. S. v. Goldenbcrg , 16S U. S. 95; 42 L. Ed. 394. 

Hamilton v. Rathbone, 175 U. S. 414; 44 L. Ed. 29. 

In the case of John Thor nicy, appellant v. U. S., 113 U. S. 
310, 28 L. Ed. 99, the Supreme Court of the United States 
in passing upon the construction of a statute involving the 
longevity pay of a naval officer said: 

“Where the meaning of a statute is plain, it is the 
duty of the courts to enforce it according to its obvious 
terms. In such a case there is no need for construc¬ 
tion * # * Applying this rule we are of opinion that the 
case of the appellant finds no support in any act of 
Congress.” 

In the case of St. Paul M. & M. R. Co. v. Phelps, 137 U. S. 

528, 530, 24 L. Ed. 767, the Supreme Court of the United 

States in interpreting an Act of Congress of 1857 granting 

lands to the territory of Minnesota to aid in the construe- 

% 

tion of railroads, said: 

“But where a statute, as in this case, is clear and free 
from all ambiguity we think the letter of it is not to be 
disregarded in favor of a mere presumption as to what 
is termed the policy of the Government, even though it 
may be the settled practice of the department.” 

We are only concerned in the instant case with what was 
the intent of Congress because this is a Federal jurisdic¬ 
tion and if the intent of Congress is plain from the words 
used in section 8 (f) of the Act then it is the duty of the 
Court to carry out that intent. 



The case of Liberty Stevedoring Company v. Cardillo^S? 
Fed. Supp. 729, decided by the U. S. District Court for the 
Eastern District of New York on April 7th, 1937, is inter¬ 
esting because it shows that this U. S. Court in interpreting 
section 8 (f) of the Act herein involved does not interpret 
said section to mean that a previous injury must be a pre¬ 
vious compensable disability. In this case the Court was 
of the opinion that to apply section 8 (f) of the Act it was 
only necessary to show that the previous injury was an 
vaC^dMf^hjiT?^ Clearly in the case now before this Court 
'ilie three injuries received by this claimant prior to July, 
1942 were accidental injuries. 

The Liberty Steverdoring ease involved a longshoreman 
who sustained personal injury resulting in his disability 
when a heavv axle rolled over his left foot resulting in 
wounds to the big toe and second and third toes of his left 
foot; that as a result of the injury an infection developed 
with a diagnosis of cellulitis and lymphangitis of the left 
foot, leg and thigh; that after his discharge from the hos¬ 
pital medical treatment was continued at the hospital clinic 
and as a result of the injury an ulcer developed on the ball 
of the injured foot; that the claimant was under continual 
medical treatment at the hospital clinic for approximately 
one vear and a half and during this period the ulcer re- 
mained unhealed and there were several reoccurrences of 
the infection in the foot and leg; that the claimant was re¬ 
admitted to the hospital and two days prior to his re¬ 
admission the infection had re-occurred in the injured foot 
and extended into the leg, including the knee; that finally it 
was necessary to amputate the left leg at the mid-thigh; 
that about twenty-five years prior to the date of this injury 
the claimant had an osteomyelitis of the lower end of the 
left femur; that as a result of said osteomvelitis the claim- 
ant had a claw foot deformity; that said osteomyelitis and 
claw foot were due to natural causes; that claimant never¬ 
theless had a useful foot and leg and satisfactorily and 
continuously performed his duty as a longshoreman with- 
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out difficulty or disability up to the date of this last injury; 
that the deputy commissioner ruled that the claimant had 
I lost 100 per cent of the left leg and made a compensation 
award accordingly. 

The Liberty Stevedoring Company, Inc., employer, and 
the State Insurance Fund, insurance carrier, filed suit in 
the U. S. District Court to review the award made by the 
deputy commissioner and to enjoin an enforcement of said 
award under the provisions of Section 921 of the Long¬ 
shoremen’s and Harbor Workers’ Compensation Act, on 
' the ground that the medical evidence did not support the 
deputy commissioner’s finding and the deputy commissioner 
failed to allow a deduction in his award for a previous dis¬ 
ability in accordance with section 8 (f) of the Act which is 
the same section in controversy in the instant case. 

The Court said that section 8 (f) was not applicable to 
that case owing to the fact that although the employee had 
a pre-existing claw foot deformity in the injured leg as the 
result of osteomyelitis due to natural causes the employee, 
prior to the injury, had a useful foot and leg and satisfac¬ 
torily performed his regular duties as a longshoreman with¬ 
out difficulty up to the time of the injury sustained on No¬ 
vember 13,1934. The Court said: 

“The pre-existing 1 1 injured 

leg was not due to a (previous accidental in]u7tyi( italics 
mine). ^ —■— 

Section 7 (f) of the Act (Title 33, section 908 (f)) had 
for its purpose the protection of the employer in the 
! case of a disabled workman who may, while working 
for such employer, receive a subsequent injury, and 
deals with the combined results of two unrelated in- 
• juries. Section 8 (f) (1) (Title 33, section 908 (f) (1) 
U. S. Code, 33 U. S. C. A. Section 908 (f) (1)) is limited 
to cases of total permanent disability resulting from 
any injury combined with a ‘previous disability’. 

The Deputy Commissioner found that in the case at 
bar, the injury did not result in permanent total dis¬ 
ability, therefore section 8 (f) (1) has no application. 
Paragraph 2 of subdivision (f) of the same section re- 
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lates to situations where the disability from two unre¬ 
lated injuries is less than permanent total disability. 
In the ease at bar the previous disability of the em¬ 
ployee did not result from a previous unrelated injury, 
and section 8 (f) of the Act (Title 33, section 908 (f) 
U. S. Code, 33 U. S. C. A. Section 908 (f)) does not 
apply. 

The words * p revious disab ility ’. as used in section 
8 (f) of the act (Titled, section 908 (f)), are properly 
construed as meaning a previous injury ^—Gr ays H ar- 
bor Stevedore Co. v. Marsnali (JD. 0. j, ^6F‘"(2dj~8lA. ’ ’ 

1 It is clear from the findings of fact in the above case that 
the deputy commissioner was correct in his decision hold¬ 
ing that the claimant had a 100 per cent loss of use of the 
left leg as the result of the injury and infection which re¬ 
sulted in the loss of the leg by amputation, and that there¬ 
fore the claimant would be entitled to permanent partial 
disability for the loss of the leg in question under section 
8 (c) (2) of the Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act. 

It is clear also from its decision that the U. S. District 
Court was of the opinion that if the claimant had a defect 
of some member of his body due to natural causes and that 
as a result of a compensable injury whereby the loss of the 
member became complete the claimant would be entitled to 
total loss of the member under section 8 (f) of the Act, and 
the Court in this case was very particular to say that the 
pre-existing condition of the employee’s injured leg was 
not due to a previous accidental injury. It is clear from 
' the wording of this Court’s decision that if this claimant 
had a claw foot caused by a previous accidental injury that 
the Court would apply section 8 (f) of the Act. 
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That the Claimant Having Received a Permanent Partial 
Disability to His Right Leg Prior to the Last Injury of 
July 8, 1942, It was the Duty of the Deputy Commis¬ 
sioner to Ascertain the Percentage of Permanent Partial 
Disability Resulting From the Injury of January 19, 
1942 and the Injury of July 8, 1942 and Only Hold the 
Appellants Liable for the Permanent Partial Disability 
Caused by the Last Injury of July 8, 1942 Under the 
Provisions of Section 8 (f) of the Act Mentioned Above. 

In view of the contention raised by the appellants at the 
beginning of the hearing for a rating on the loss of use of 
the right leg of the claimant (app. 16), and the history of 
the permanent partial disability suffered to this leg as a 
result of the injury of January 19th, 1942, it is respectfully 
submitted that the deputy commissioner should have rated 
this case under Section 8 (f) (1) of the Compensation Act, 
above quoted, by rating the extent of the permanent par¬ 
tial disability to the right leg caused by the injury of Jan¬ 
uary 19, 1942, and rated the percentage of permanent par¬ 
tial disability to the right leg caused by the injury of July 
8th, 1942, and hold the appellants only liable for the per¬ 
centage of disability caused by the injury of July 8th, 1942 
under said above mentioned section of the Act. There is a 
provision in the Act for the loss of use of a leg. 

If the deputy commissioner desired to rate said claimant 
as being totally and permanently disabled he should have 
rated the extent of the claimant’s disability from the injury 
of July 8th, 1942 in relation to the full use of his right leg 
and charged the appellant with the disability only to the 
right leg in accordance with said section 8 (f)(1) of the Act, 
and if he was then of the opinion that as a result of all of the 
injuries this claimant received he had a permanent total dis¬ 
ability then the difference between the extent of the disabil¬ 
ity to the right leg received as a result of the injury of July 
8th, 1942 should only be charged to the appellants and the 
difference between that percentage of disability and the per- 



24 


manent total disability of the man’s body as a whole should 
be charged to the special fund established in section 44 of 
said Act above quoted. 

CONCLUSION. 

1 It is appellants’ contention that the deputy commissioner 
having erred in his findings of fact and award as set forth 
in sub-paragraphs 1 to 6 of appellants’ Bill of Complaint 
(app. 5 to 7) the lower court should have issued an order 
restraining the enforcement of said compensation order and 
award as not being in accordance with law, and requiring 
the deputy commissioner to vacate and set aside the same, 
and that the case should have been remanded to the deputy 
commissioner with instructions to rate the case under the 
provisions of section 8 (f) (1) of the Compensation Act. 
Accordingly, the District Court erred in dismissing the com¬ 
plaint and its action should be reversed. 

Respectfully submitted, 


James E. McCabe, 
Attorney for Appellants. 
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IN THE 


United States Court of Appeals 

District of Columbia. 

No. 8688. 

NATIONAL HOMEOPATHIC HOSPITAL ASSOCIA¬ 
TION OF THE DISTRICT OF COLUMBIA, a cor¬ 
poration, and AETNA CASUALTY AND SURETY 
COMPANY, a corporation, Appellants, 

v. 

THEODORE BRITTON, Deputy Commissioner, District 
of Columbia Compensation District, U. S. Employees’ 

, Compensation Commission, Appellee. 

Appeal from the District Court of the United States for the 

District of Columbia. 

i JOINT APPENDIX. 

L 

PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPERS DESIGNATED. 

1 Endorsed: Filed Sep 30 1943 Charles E. Stewart, 

Clerk 

Complaint for Injunction Under Compensation Statute 

The plaintiffs, National Homeopathic Hospital Associa¬ 
tion of the District of Columbia, a corporation, and the 
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Aetna Casualty and Surety Company, a corporation, by 
their bill of complaint tiled herein respectfully represents to 
this Honorable Court as follows: 

| 1. That the plaintiff National Homeopathic Hospital As¬ 

sociation of the District of Columbia is a corporation or¬ 
ganized under the Laws of the District of Columbia and 
doing business in the District of Columbia, and was on July 
8th, 1942 operating a hospital at Kirby and N Street, N. W., 
'Washington, D. C., and brings this suit in its own right as 
an employer in the District of Columbia. 

2. That the Aetna Casualty and Surety Company is a 
1 corporation doing business in the District of Columbia and 

files this suit in its own right as an insurance carrier 
1 2 for the National Homeopathic Hospital Association, 
a corporation. 

3. That the defendant Theodore Britton is a citizen of 
the United States, a resident of the District of Columbia, 
and is sued in his official capacity as Deputy Commissioner 
of the United States Employees’ Compensaton Commission 
for the District of Columbia. 

4. That in accordance with the provisions of an Act of 
Congress approved March 4th, 1927 (44 Stat. L. 1424), 

1 which is known as the Longshoremen and Harbor Workers’ 
Compensation Act, made applicable to certain employments 
in the District of Columbia by an Act of Congress ap¬ 
proved May 17th, 1928 (45 Stat. L. 600) plaintiff insurance 
carrier had issued to the National Homeopathic Hospital 
Association, a corporation, a certain policy of insurance 
' securing the payment of compensation and medical benefits 
in case of injury or death to the employees of said National 
Homeopathic Hospital Association, a corporation, arising 
out of and in the course of their employment. 

5. That on July 8th, 1942 one Frank Tyler was in the 
' employ of the National Homeopathic Hospital Association, 

1 a corporation, as an elevator operator in said employer’s 

hospital building located at Kirby and N Street, N. W., 

1 Washington, D. C.; that on that day the said Frank Tyler 
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sustained personal injury resulting in disability when he 
, slipped on the basement door of said hospital while using 
! a crutch and suffered a comminuted fracture of the upper 
third, right patella; that at the time of this injury said 
i Frank Tyler was walking with a crutch as the result of an 
injury received on January 19th, 1942 when he fell while on 
his way to work, said injury of January 19th, 1942 consist¬ 
ing of a fracture of the right patella and a rupture 
3 of the rectus femur tendon; that thereafter a claim 
I for compensation was filed by said Frank Tyler, in 

i which said claimant claimed permanent total disability as 
a result of the injury occurring on July 8th, 1942 and which 
i claim was controverted by the employer and insurance car- 
i rier on the ground that the claimant was not totally and 
! permanently disabled as a result of the injury of July 8th, 
1942 and that claimant was no worse off at the hearing than 
at the time he received the injury on July 8th, and the em¬ 
ployer and insurance carrier at said hearing also requested 
a rating for the loss of use of the right leg which had suf¬ 
fered the two injuries above described. 

6. That the defendant Deputy Commissioner thereupon 
1 ordered a formal hearing on said claim. The hearing was 
held on August 19th, 1943. 

I 7. Following said hearing the defendant Deputy Com¬ 
missioner issued a compensation order, award of compen¬ 
sation on September 1st, 1943, in which he found as a mat¬ 
ter of fact that 

i “That on July 8th, 1942, the claimant above named was 
in the employ of the employer above named, whose address 
is Kirby and N Streets, Northwest, Washington, District of 
i Columbia * # *; that on the said day the employee herein, 
while performing services as an elevator operator for the 
i employer in the employer’s building located at Kirby and 
N Streets, Northwest, Washington, District of Columbia, 
and while proceeding to the lavatory in the basement of the 
said building, sustained personal injury resulting in his 
disability when he slipped and fell, suffering a communited 


4 


fracture of the upper third of the right patella; that writ¬ 
ten notice of injury was not given to the employer within 
thirty days, but that the employer had knowledge of the 
injury and has not been prejudiced by the lack of such writ¬ 
ten notice; that the employer furnished the claimant with 
medical treatment, etc., in accordance with the provisions 
of section 7 (a) of the Act; that the average weekly earn¬ 
ings of the claimant herein at the time of the injury were 
$16.25; that prior to the said injury the claimant had 
4 suffered accidents as follows: (1) when he was a 
child a railroad train ran over his left lower leg, 
hs a result of which his left lower leg was amputated two 
and one-half inches below the knee; (2) approximately 28 
years ago he was attacked by a man who struck him on the 
left arm with a stick, as a result of which his left arm was 
amputated at its surgical neck; and (3) in January, 1942, 
he slipped on a wet pavement and fell, striking his right 
knee, as a result of which his right patella was fractured; 
that the claimant received no compensation or other re¬ 
compense because of the said prior accidents; that the said 
prior amputations of the left lower leg and left arm and 
condition of the right patella were not industrial injuries 
and are not previous disabilities within the meaning of sec¬ 
tion 8 (f) of the Act; that notwithstanding the said prior 
non-industrial accidents the claimant was able to perform 
the duties of his employment at the time of the injury of 
July 8, 1942; that following the injury of July 8, 1942, and 
as a result of the same, the claimant has been wholly dis¬ 
abled; that as a result of the injury of July 8, 1942, the 
claimant’s right patella was so badly fracutred that it was 
kecessary to remove it by surgery; that as a further result 
of the injury of July 8, 1942, the resulting loss of the right 
patella and the consequent weakening of the musculature 
of the right leg, and the loss of and derangement of the 
ligamentous structures of the right knee, the claimant’s 
right leg is unstable and is inadequate to bear his weight; 
that as a result of the injury of July 8, 1942, the claimant 
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lias permanently lost practically the entire use of his right 
leg; that the injury of July 8, 1942, combined with the said 
preexisting amputations of his left lower leg and left arm, 
has caused the claimant to become permanently and totally 
disabled; that the employer and insurance carrier are liable 
for compensation for such permanent total disability * * *” 

I An award was then made to the said claimant, Frank Tyler, 
for permanent total disability of fifty-nine weeks at $10.83 
per w’eek from July 8th, 1942 to August 24th, 1943, inclu¬ 
sive, amounting to $638.97, less the sum of $560.00 already 
paid by the said employer and insurance carrier, and that 
beginning August 25th, 1943 the employer and insurance 
' carrier were to continue payments of compensation for per¬ 
manent total disability in bi-weekly installments in the sum 
of $10.83, subject to the limitations of the Act, or until 
otherwise ordered. A copy of said compensation 
5 order, award of compensation is attached hereto and 
marked “Plaintiffs’ Exhibit A’’, and prayed to be 
read as a part hereof. 

That said compensation order filed on September 1st, 
i 1943 is “not in accordance with law” for the following 
reasons: 

1. The findings of the Deputy Commissioner “that as a 
result of the injury of July 8th, 1942 claimant has perma¬ 
nently lost practically the entire use of his right leg; that 

i the injury of July 8th, 1942 combined with the said pre¬ 
existing amputations of his left lower leg and left arm has 
caused the claimant to become permanently and totally dis¬ 
abled” is contrary to the evidence admitted in the record 
before him at the hearing held on August 19th, 1942, par- 
i ticularly as the claimant had a permanent partial disability 
to said right leg from the injury received in January, 1942 
! and was using a crutch as a result of said January, 1942 
injury. 

2. That in view of the contention raised by the employer 
and insurance carrier at the beginning of the hearing for a 
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rating on the loss of use of the right leg, and the history of 
the permanent partial disability suffered to this leg as a 
result of the injury of January 19th, 1942, the deputy com- 
imissioner, under section 8 (f), (1) and (2) of the Compen¬ 
sation Act effective in the District of Columbia, should have 
rated the extent of the permanent partial disability to the 
right leg caused by the injury of January 19th, 1942, and 
rated the percentage of permanent disability to the right 
leg caused by the injury of July 8th, 1942, and held the 
employer and insurance carrier only liable for the percent¬ 
age of disability caused by the injury of July 8th, 1942 
| under said above mentioned provision of the Act. 

3. That owing to the fact that the claimant had 
6 received an injury consisting of the loss of his left 
lower leg years before the date of this hearing which 
caused permanent partial disability, and also received 
! another injury, prior to the hearing above mentioned, con¬ 
sisting of the loss of his left arm to a point about four 
i inches below the shoulder, which was considered a perma¬ 
nent partial disability, the Deputy Commissioner’s deci- 
i sion was not in accordance with law in attempting to rate 
! the permanent total disability of this man’s body under 
section 8 (f), (1) and (2) of the District of Columbia Com¬ 
pensation Act, and assess said total permanent disability 
* against the said employer and insurance carrier as was done 
in this award. 

4. The action of the Deputy Commissioner is arbitrary, 
capricious and does not follow the Compensation Act for 
the District of Columbia as provided in said section 8 (f), 
(1) and (2). 

5. That if the Deputy Commissioner desired to rate said 
claimant as being totally and permanently disabled he 
should have rated the extent of the claimant’s disabilitv 
from the injury of July 8th, 1942 in relation to the full use 
of his right leg and charged the employer and insurance 

! carrier with the disability only to the right leg in accord- 
i ance with said section 8 (f), (1) and (2) of the Compensa- 
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tion Act, and if he was then of the opinion that as a result 
of all of the injuries this claimant received he had a perma¬ 
nent total disability, then the difference between the extent 
of the disability to the right leg received as the result of 
the injury of July 8th, 1942 should only be charged to the 
employer and insurance carrier, and the difference between 
that percentage of disability and the permanent total dis¬ 
ability should be charged to the special fund estab- 
7 lished in section 44 of said Compensation Act. 

6. That the findings of fact of the Deputy Com¬ 
missioner that the injuries received by this claimant prior 
to July Sth, 1942 “were not industrial injuries and are not 
previous disabilities within the meaning of section 8 (f) of 
the Act” is not a correct statement of the Law as set forth 
in said section 8 (f) of the Act, but is an interpretation 
iread into the Act by the Deputy Commissioner. 

Wherefore, the premises considered plaintiffs pray: 

1. That a U. S. writ of subpoena be issued by this Hon¬ 
orable Court against said defendant Theodore Britton, Dep¬ 
uty Commissioner, requiring him by a day certain to be 
therein named to appear herein and answer the exigencies 
of this bill of complaint. 

2. That said defendant Deputy Commissioner be di¬ 
rected and required to file in this case the transcript of the 
testimony adduced before him on August 19th, 1943, to¬ 
gether with all exhibits from the evidence before the Dep¬ 
uty Commissioner at the hearing. 

3. That an injunction issue pendente lite and permanently 
restraining the enforcement of said compensation order and 
award in whole or in part and requiring the defendant to 
vacate and set aside the same. 

i 4. That this case be remanded to the Deputy Commis¬ 
sioner with instructions to make new findings of fact and 
an award in accordance with the provisions of section 8 (f), 
(1) and (2) of the District of Columbia Compensation Act. 

5. That plaintiffs may have such other and further relief 
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as the nature of this case may require and to the Court may 
seem proper. 

8 NATIONAL HOMEOPATHIC HOSPITAL 

ASSOCIATION, a Corporation, and 
AETNA CASUALTY AND SURETY 
COMPANY, a corporation 

By JAMES E. McCABE 
Their representative and agent 

JAMES E. McCABE 
Attorney for Plaintiffs 
Transportation Building 
Washington, D. C. 

District of Columbia: ss 

James E. McCabe being first duly sworn according to law 
on oath deposes and says that he is the attorney for the 
National Homeopathic Hospital Association, a corporation, 
and Aetna Casualty and Surety Company, a corporation, in 
the above entitled compensation matter and is duly author¬ 
ized by them to make this acknowledgment; that he has read 
the foregoing bill of complaint by him subscribed and knows 
the contents thereof; that the facts and matters therein 
stated of his own knowledge are true and those stated upon 
information and belief he believes to be true. 

JAMES E. McCABE 

Subscribed and sworn to before me this 30th day of Sep¬ 
tember, 1943. 

RUTH V. STILES 
Notary Public 

My Commission Expires Sept. 9, 1947. 

(Copy of findings of fact and award in full attached and 
marked “Plaintiffs’ Exhibit A) 
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9 Endorsed: Filed Sep 30 1943 Charles E. Stewart 

Clerk 

Plaintiff’s Exhibit “A” 

United States Employees’ Compensation Commission 

District of Columbia Compensation District 

Compensation Order 
i Award of Compensation 

i Case No. 2200-15 

In the matter of the claim for compensation under the Dis- 
1 trict of Columbia Workmen’s Compensation Act 

| Frank Tyler, Claimant 


v. 

National Homeopathic Hospital Association of the Dis- 
i trict of Columbia, Employer 

Aetna Casualty and Surety Company, Insurance Carrier 

Such investigation in respect to the above-entitled claim 
having been made as is considered necessary, and a hearing 
having been duly held in conformity with law, the Deputy 
Commissioner makes the following 

I Findings of Fact 

That on July 8, 1942, the claimant above named was in 
the employ of the employer above named, whose address is 
Kirby and N Streets, Northwest, Washington, District of 
Columbia; that the employer was subject to the provisions 
of an Act of Congress approved May 17,1928, entitled “An 
Act to provide compensation for disability or death result¬ 
ing from an injury to employees in certain employments 
in the District of Columbia, and for other purposes”; that 
the liability of the employer for compensation under the 
said Act was insured by the Aetna Casualty and Surety 
Company; that on the said day the employee herein, while 
performing service as an elevator operator for the em- 
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plover in the employer’s building located at Kirby and N 
Streets, Northwest, Washington, District of Columbia, and 
while proceeding to the lavatory in the basement of the said 
building, sustained personal injury resulting in his disabil¬ 
ity when he slipped and fell, suffering a comminuted frac- 
1 ture of the upper third of the right patella; that written 
notice of injury was not given to the employer within 
10 thirty days, but that the employer had knowledge of 
the injury and has not been prejudiced by the lack 
of such written notice; that the employer furnished the 
claimant with medical treatment, etc., in accordance with 
1 the provisions of section 7 (a) of the Act; that the average 
weeklv earnings of the claimant herein at the time of the 1 
1 injury were $16.25; that prior to the said injury the claim¬ 
ant had suffered accidents as follows: (1) when he was a 
child a railroad train ran over his left lower leg, as a result 
of which his left lower leg was amputated two and one-half 
1 inches below the knee; (2) approximately 28 years ago he 
was attacked by a man who struck him on the left arm with 
a stick, as a result of which his left arm was amputated at 
1 its surgical neck: and (3) in January, 1942, he slipped on 
a wet pavement and fell, striking his right knee, as a result 
of which his right patella was fractured; that the claimant 
received no compensation or other recompense because of 
the said prior accidents; that the said prior amputations of 
the left lower leg and left arm and condition of the right 
patella were not industrial injuries and are not previous I 
1 disabilities within the meaning of section S (f) of the Act; 

! that notwithstanding the said prior non-industrial acci¬ 
dents the claimant was able to perform the duties of his 
i employment at the time of the injury of July 8, 1942; that 
following the injury of July 8, 1942, and as a result of the 
same, the claimant has been wholly disabled; that as a re¬ 
sult of the injury of July 8, 1942, the claimant’s right pa- 
• tella was so badly fractured that it was necessary to remove 
i it by surgery; that as a further result of the injury of July 
! 8, 1942, the resulting loss of the right patella and the con- 
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sequent weakening of the musculature of the right leg, and 
the loss of and derangement of the ligamentous structures 
of the right knee, the claimant’s right leg is unstable and 
is inadequate to bear his weight; that as a result of the 
injury of July 8, 1942, the claimant has permanently 
11 lost practically the entire use of his right leg; that 
the injury of July 8, 1942, combined with the said 
preexisting amputations of his left lower leg and left arm, 
has caused the claimant to become permanently and totally 
disabled; that the employer and insurance carrier are 
liable for compensation for such permanent total disability; 
that the claimant is entitled to compensation at the rate of 
$10.83 per week (66%% of $16.25), subject to the limita- 
i tions of the Act, for such permanent total disability; that 
the accrued compensation for permanent total disability 
from July 8, 1942 to August 24, 1943, inclusive, a period of 
i 59 weeks, at $10.83 per week, amounts to $638.97; that the 
employer and the insurance carrier have paid to the claim¬ 
ant $560 as compensation. 

Upon the foregoing findings of fact, the Deputy Commis¬ 
sioner makes the following 

Award 

That the employer, National Homeopathic Hospital As¬ 
sociation of the District of Columbia, and the insurance 
carrier, Aetna Casualty and Surety Company, shall pay to 
the claimant herein compensation as follows: for perma¬ 
nent total disability, 59 weeks at $10.83 per week from July 
8, 1942, to August 24, 1943, inclusive amounting to $638.97. 
The sum of $560 having already been paid, the employer 
and the insurance carrier shall pay forthwith the balance 
of $78.97; and beginning August 25,1943, the employer and 
the insurance carrier shall continue payments of compen¬ 
sation for permanent total disability in bi-weekly install¬ 
ments at the rate of $10.83 per week, subject to the limita¬ 
tions of the Act or until otherwise ordered. 
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Given under my hand at Washington, D. C. this first day 
of September, 1943 

(Signed) THEODORE BRITTON, 
Deputy Commissioner 
District of Columbia Compensation District 

12 Endorsed: Filed Oct 27 1943 Charles E. Stewart, 
Clerk 

• •*•#»•••• 

Stipulation 

Plaintiffs and defendant in the above entitled action 
hereby stipulate and agree to consider the transcript of the 
testimony taken before Theodore Britton, deputy commis¬ 
sioner, United States Employees’ Compensation Commis¬ 
sion on August 19, 1943, in the case of Frank Tyler, claim¬ 
ant v. National Homeopathic Hospital Association of the 
District of Columbia, employer, Aetna Casualty and Surety 
Company, insurance carrier, case No. 2200-15, as an ex¬ 
hibit to the complaint for injunction filed in the above en¬ 
titled action, said transcript of the testimony to be read 
as a part of plaintiffs’ complaint. 

JAMES E. McCABE 
Attorney for Plaintiffs. 

EDWARD M. CURRAN, 

• United States Attorney. 

i DANIEL B. MAHER, 

CHARLES B. MURRAY, 

! Assistant United States Attorney , 

Attorneys for Defendant Theodore 
Britton. 
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n. 

TRANSCRIPT OF TESTIMONY AT HEARING. 

15 Endorsed: Filed Oct 27 1943 Charles E. Stewart, 
Clerk 

United States Employees’ Compsensation Commission 

For the District of Columbia 
Before Honorable Theodore Britton 
Deputy Commissioner for the District of Columbia 

Case No. 2200-15 

Transcript of Testimony at Hearing. 

Frank Tyler, Claimant, 

v. 

National Homeopathic Hospital Assn, of the District of 

Columbia, Employer, 

Aetna Casualty and Surety Company, Insurance Carrier . 

* # • # 

Pursuant to notice, this matter was heard before Honor¬ 
able Theodore Britton, Deputy Commissioner, United 
States Employees’ Compensation Commission, at Wash¬ 
ington, D. C., on the 19th day of August, 1943, commencing 
at 9:30 o’clock a.m. 

Appearances: 

Mr. Frank Tyler, the claimant, in person; 

Ira C. Everett, Esquire, and M. S. Mazzuchi, Esquire, 
in behalf of the respondent. 

16 The Deputy Commissioner: Do you have a lawyer 
representing you, Tyler? 

The Claimant: No, sir. 

The Deputy Commissioner: Are you ready to go ahead 
with this hearing? 

The Claimant: Yes, sir. 

The Deputy 7 Commissioner: Have you brought any wit¬ 
nesses? 
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The Claimant: Only Miss Funk. 

The Deputy Commissioner: Arc you ready, Mr. Everett? 

Mr. Everett: Yes, sir. Doctor Hall is not here yet, but 
I think he will be here. 

The Deputy Commissioner: The hearing in this case is 
being held upon application of the Aetna Casualty and 
Surety Company, the insurance carrier for the National 
Homeopathic Hospital of the District of Columbia, whose 
hddress is Kirby and N Streets, Northwest, Washington, 
D. C., the employer of Frank Tyler, whose address is 429 
N Street, Northwest, Washington, D. C., 'who is the claimant 
in this case. 

On July 6, 1943, the claimant filed a claim for compensa¬ 
tion against the employer, alleging that on July 8, 1942, he 
sustained personal injury resulting in his disability while 
he was employed by the employer as an elevator operator 
at the National Homeopathic Hospital of the District of 
Columbia, in the District of Columbia, when he slipped and 
fell on the floor suffering a fracture of the right knee 
17 cap, which injury necessitated the removal of the 
knee cap. 

The file indicates that the employer had immediate knowl¬ 
edge of the injury, furnished the claimant with medical 
attention, and that the employer and the insurance carrier 
have paid some compensation to the claimant. 

How much compensation has been paid, Mr. Everett? 

Mr. Everett: We have paid compensation up to and in¬ 
cluding August 4 of this year of $10 a week—$560 for 56 
weeks. 

1 The Deputy Commissioner: That is up to and including 
August 4? 

Mr. Everett: Yes, sir. 

1 The Deputy Commissioner: Beginning on what date? 

Mr. Everett: The date of the injury. 

The Deputy Commissioner: Beginning July 8? 

Mr. Everett: Yes, sir. 

The Deputy Commissioner: Of 1942? 


15 


Mr. Everett: That is right. 

The Deputy Commissioner: For 56 weeks? And what 
is the amount again, please? 

Mr. Everett: $560; at $10 a week. 

The Deputy Commissioner: The file indicates further 
i that the employer and the insurance carrier admit the 
i alleged injury and that it arose out of and in the course of 
! the stated employment and that notice of the injury was 
duly given to the employer. 

I IS Is that right, Mr. Everett? 

Mr. Everett: Yes, sir. 

The Deputy Commissioner: On the wages, it appears 
from the file that the wages were $65 a month, or $780 a 
year, or an average of $15 a week. 

Mr. Everett: That was $16.25 a week. I have that on 

here. 

The Deputy Commissioner: $16.25 a week; is that right ? 

The Claimant: Yes, sir. 

The Deputy Commissioner: It is agreed then that the 
i average weekly earnings of the claimant at the time of the 
injury were $16.25 per week. 

(At this point there was a discussion had between the 
Deputy Commissioner and the respective parties, which, at 
the direction of the Deputy Commissioner, was not recorded 
j by the reporter and, following which, this then occurred:) 

The Deputy Commissioner: The claim appears to be for 
continued total disability and for a determination of the 
nature and extent of the disability. 

Is that right? 

The Claimant: Yes, sir, I ain’t able to work any more. 

I The Deputy Commissioner: That would indicate that 
i you are claiming permanent disability. 

The Claimant: Yes, sir. 

The Deputy Commissioner: Permanent total dis¬ 
ability? 

I 19 The Claimant: That is right. 

The Deputy Commissioner: Now, the employer 
and the insurance carrier have controverted the claim. 
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What are the grounds of controversy, Mr. Everett? 

Mr. Everett: I didn’t know what the claim was for. 

We never have stopped paying him compensation, but 
we feel that his temporary total disability ended in March 
at the time of Doctor Talbot’s examination on March 12, 
1943. 

The Deputy Commissioner: March 12, 1943? 

Mr. Everett: Yes, sir. 

i The Deputy Commissioner: It is your claim that his tem¬ 
porary total disability ended on March 12, 1943? 

Mr. Everett: Yes, sir. 

The Deputy Commissioner: And you have continued pay¬ 
ment of compensation pending the determination of the ex¬ 
tent of the injury; is that correct ? 

•Mr. Everett: Yes, sir. 

The Deputy Commissioner: The claim as the claimant 
just stated it now is for permanent total disability. He 
said he was unable to work any more. 

What is your position with respect to that? 

Mr. Everett: We deny that he is totally and permanently 
disabled. Our contention is that he is no worse off than he 
was at the time of this injury. 

The Deputy Commissioner: The only issue here 
20 then is the extent of the disability? 

Mr. Everett: Yes, sir, and for a rating for the loss 
of use of this leg. 

Thereupon Frank Tyler the claimant herein, was called 
as a witness for and in his own behalf, and being then and 
there sworn by the Deputy Commissioner, assumed the wit¬ 
ness stand and, upon examination, testified as follows: 

Examination in Chief 

By the Deputy Commissioner: 

Q. State your full name and your address. A. Frank 
Tyler, 429 N Street, Northwest. 

Q. How old are you? A. Sixty-one. 
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Q. Talk slowly, distinctly, and keep your voice up so we 
can all hear you. 

Frank, were you employed at the National Homeopathic 
Hospital? A. Yes, sir. 

Q. When were you employed by them? When did you 
first go to work for the hospital? A. I went there 26 or 27 
years ago; about 27 years ago. 

Q. Twenty-seven years ago? A. That is right. 

21 Q. What kind of work did you do for the hospital? 
A. Elevator operator. 

Q. As an elevator operator? A. Yes, sir. 

Q. Tell us about this accident that you had on July 8, 
1942. A. Yes, sir. I was going to the lavatory and when I 
got to the lavatory, before I got there, I slipped and fell, 
and when I slipped and fell I hollered, and Miss Funk came 
out and got them to call somebody for me. 

Q. You were on your way to the lavatory? Whereabouts 
in the hospital were you? A. On the basement floor. 

Q. On the basement floor? A. Yes, sir. 

Q. And you slipped? A. Sir? 

Q. And you slipped? A. I was going to the door; went 
into the door. 

Q. Going in the door of the lavatory, you slipped and fell? 
A. Yes, sir. 

Q. And you struck your right knee? A. Yes, sir. 

22 Q. What did you strike your knee on ? A. On the 
concrete floor. 

Q. Then you called for help and Miss Funk came to you 
and called others to help you? A. She came to the lava¬ 
tory door and she came there and she got somebody to help 
me. 

Q. What happened to you after you fell? A. Well, they 
called somebody and then they picked me up and took me 
in and put me in the Emergency Room on the table. 

Q. In the National Homeopathic Hospital? A. Yes, sir. 

Q. What happened then? A. Well, after that they called 
Mrs. Williams, the superintendent, and she came down, and 
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she called up to get a doctor, Doctor Knott and Doctor 
Branson. 

She called them down and they came down and looked at 
riie, and they went to work, and I don’t know what else 
they told her. 

1 Q. Take your time and don’t be excited. I don’t under¬ 
stand you. 

When the doctors came in and saw you, what did they 
do for vou ? A. Thev went to work and told her that I had 

9 » 

to go to the hospital. 

So then later on thev called the X-rav man—I don’t know 

9 * 

his name—and they took a picture of the leg. Then they 
told him—the X-ray man told Miss McKee that the 

23 knee was all smashed in. 

Q. Then what happened? A. Then after that— 
then they went to work and they sent me to Gallinger 
Hospital. 

Q. To Gallinger Hospital? A. Yes, sir. 

Q. How long after the accident was it before they sent 
you to Gallinger Hospital? A. I laid there until one o’clock. 
It happened between 10 and 11 o’clock. 

Q. They sent you on the same day but some three hours 
later to the hospital? A. About 12 o’clock it was when I 
went to the hospital. 

Q. And you went to Gallinger Hospital? A. Yes, sir. 

Q. What happened at Gallinger Hospital ? A. They took 
me in and they went to work on me, and the doctor came 
and staved there a while and he went to work. 

I asked him: Doctor, do vou think I have to lose mv knee 
cap ? and he said: You may have to. 

Q. What did he do? Don’t tell us so much about you 
said and what he said. Tell us what did they do. A. They 
didn’t do anything. They got me ready to come upstairs 
to the ward. 

24 Q. To the w’ard? A. Yes, sir. 

Q. Did they operate on you? A. Not that day. 

Q. Did they operate on you the next day? A. They op¬ 
erated on me, I think, the next day or two? 
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Q. The next day or two? What did they do? A. They 
removed my knee cap. 

Q. They removed your knee cap? A. Yes, sir. 

Q. How long did you remain in the hospital? A. I went 
in there on the Sth and came out on the 20th of August. 

Q. The 20th of August, 1942? A. Yes. It is a year 
tomorrow. 

Q. You went into the hospital on July 8 and came out on 
August 20, 1942? A. Yes, sir. 

Q. What did you do when you got out of the hospital? 
A. I went home and stayed in bed. 

Q. You have been in bed ever since? A. No; sitting 
around the house. 

Q. Are you getting treatment now? A. No, sir. 

Q. How long has it been since you got any treatment? 
A. A good while. 

25 Q. About how long? A. I haven’t had any treat¬ 
ment since I have been home; almost a year since I 
left the hospital. 

Q. Are you able to get around? A. I can get around the 
house, but I can’t get up and down steps. I can walk around 
the house on the first floor. 

Q. Have you done any work? A. No, I haven’t done any 
•work since I got hurt. 

Q. Would you be able to return to your job and operate 
an elevator? A. Well, if I was able to walk it would be all 
right. If I could walk like I used to. 

I don’t think I could because every time I come to work 
I would have to have a cab and that would be sixty cents 
a day. 

Q. Were you able to walk before this accident? A. Oh, 
yes. I "walked back and forth all the time. 

Q. Were you able to walk without someone assisting you? 
A. Yes, sir. 

Q. Can you walk now without someone assisting you? 
A. I just take my time. If I get off balance, I fall. My 
knee gives way. I have to watch the knee and it tips me 
over if I get off balance. 


20 


1 Q. Before the accident were you able to walk from your 
home to the hospital :' A. Oh, yes. 

26 Q. When you went to work ? A. Yes, sir. 

Q. Were you able to walk back to your home? A. 
Back and forth; yes, sir. 

1 Q. What were your duties at the hospital ? A. My duties ? 

Q. Yes. A. Years ago I used to take care of the first 
floor, the switchboard and elevator—both. 

I cleaned the first floor and I used to run the switchboard 
and operate the elevator. 

1 Q. We were talking about what you were able to do last 
year—up to July 8th. A. Oh; elevator operator. 

Q. What else did you do? A. Nothing else; just operate 
the elevator. 

Q. What kind of elevator was it? A. It is an ABC ele¬ 
vator. It is an 1800 pound passenger elevator. 

Q. How did you operate this elevator? A. With my 
lever. 

Q. Was provision made for you to sit down while you 
worked? A. I have stood. If I wanted to stand I could, 
unless I didn’t have any calls, and I would sit on the 

27 stool until I got a ring. 

Q. Could you do that now? A. Well, I don’t know 
on account of this leg. This leg being swelling out. This 
leg swells up now on me. 

Q. Now, tell me how you lost your left arm. A. A com¬ 
pound fracture and blood poisoning. 

Q. When was that? A. That has been—I don’t remem- 

I ber—but it has been a good while ago. 

Q. How many years ago? A. At least, I guess, almost 
27 years when I went to the hospital. It was along about 28 
years ago. 

Q. Twenty-eight years ago you lost your arm? A. Yes, 
sir. 

Q. How did you come to lose that? A. Another fellow 
came through the street. A fellow struck down on me with 
a stick, and he turned the corner. The fellow hit me and he 
turned the corner. 
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Q. What were you doing at the time? A. What I was 
doing? I was going up through Second Street. I had been 
to a store. 

Q. Were you working? A. No; I was at the commission 
market then. 

Q. Were you working at the time? A. No, sir. 

28 Q. You got no compensation for the loss of that 
arm? A. No, sir. I wasn’t working at that time, and 

I didn’t get any compensation. 

Q. Did you ever find out who it was that struck your 
arm? A. A fellow named Harvey Fortune. 

Q. Harvey Fortune? A. Yes, sir. 

Q. Did he ever pay you any money for the loss of that 
arm? A. No; he is dead now, the last I heard of him. 

Q. Let me see where your arm is off. A. Right there 
(indicating). 

Q. Is there any bone in that arm? A. Right there it is 
(indicating). It is flesh hanging here (indicating). 

The Deputy Commissioner: Let the record show that the 
claimant’s left arm is amputated about two and a half or 
three inches below the shoulder. 

By the Deputy Commissioner: 

Q. That was done about 2S years ago ? A. To my knowl¬ 
edge, yes, sir. 

Q. Now, what about the left leg. A. I had that cut off 
when I was 8 years old on a railroad. I went across the 
tracks and I got it caught in a frog. 

29 The Deputy Commissioner: When he was 8 years 
old he was running across the railroad tracks and 

got his foot caught in a frog, and the train ran over it and 
cut his left leg off. 

By the Deputy Commissioner: 

Q. Where is it cut off? A. Right at the knee (indicat¬ 
ing). 

Q. Right at the knee? A. Yes, sir. 
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Q. Is it above or below the knee? A. Below the knee. 

Q. Let us look at your leg. What bone is left below the 
knee? A. No bone left. 

i The Deputy Commissioner: Let the record show that the 
claimant’s left leg is amputated at the knee. 

Mr. Everett: Mr. Britton, I don’t want to disturb you 
in your examination, but Doctor Hall is very anxious to get 
away. 

I wonder if you want to put him on out of turn? 

The Deputy Commissioner: All right. 

Mr. Everett: We can put the claimant back on later, 
i The Deputy Commissioner: I think I will be finished in 
just a moment. 

By the Deputy Commissioner: 

Q. Tell us about your right leg. Can you stand up 
30 on it? A. I can stand on it but it takes me time to 
get straightened up. 

i Q. Will it bend for you? A. I can bend it back but I 
can’t raise it up. 

Q. You can’t raise it up? A. I can’t straighten it out. 

• I can put it back this way (indicating), but I can’t raise it 
up. It is hard to get it off the floor. 

Q. Does it give way with you when you are standing on 
it? A. If I don’t watch myself. 

Q. Which way does it bend when it gives way with you? 
A. Backwards. 

The Deputy Commissioner: All right; sit back there. 
We will move your chair back for you. 

Mr. Everett: May I ask him one question before we put 
Doctor Hall on? 

The Deputy Commissioner: All right. 
Cross-Examination 
By Mr. Everett: 

Q. Frank, you were injured in January, 1942, weren’t 
you? A. Yes, sir. 
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Q. What was that injury ? A. My artificial leg threw me. 

Q. And you broke your knee cap on your good leg 

31 at that time? A. Yes, sir. 

The doctor took a piece of bone out of this lower 
part of my leg and put it in the knee cap. 

Q. At the time you were injured in July at the hospital, 
you were using a crutch to walk with? A. Yes, sir. 

By the Deputy Commissioner: 

Q. How long had you been using a crutch to get around 
with? A. Since I got hurt. 

Q. In January? A. Yes, sir. 

Q. What were you doing when you fell in January? A. 
I wras on my way to work. 

Q. Had you arrived at the hospital? A. No. I slipped 
outside the door of my home. 

(Thereupon the witness was excused and retired from the 
witness stand.) 

Mr. Everett: Doctor Hall, please take the stand. 

Thereupon Doctor Custis Lee Hall was called as a wit¬ 
ness for and in behalf of the respondent, and being then 
and there duly sworn by the Deputy Commissioner, assumed 
the witness stand, upon examination, testified as follows: 

32 Direct Examination 

By Mr. Everett: 

Q. Doctor Hall, you examined the claimant in this case, 
Frank Tyler? A. Yes, sir. 

Q. Tell us when and what you found on your examina¬ 
tion? A. The examination was made April 6, 1943, at his 
home. I won’t go into the history? 

Q. No. A. That is all a matter of record. 

Q. That is right. A. This man complained of weakness 
of the right lower extremity, inability to extend the knee 
and lower leg in the sitting position, and difficulty in main¬ 
taining it in extension with his crutch when he was standing. 
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There is some swelling of the lower leg, particularly 
around the ankle and foot. 

! He was walking with a crutch on the right and a wooden 
leg on the left. The right knee shows two scars, healed, 
one on the inner side and one on the anterior side, and 
there was a small scar of the tibia, which was healed. 

He could not hold the right leg in extension of the knee, 
and the power of the quadriceps muscles is very weak. He 
could flex it past 90 degrees. When he stands and attempts 
to control and contract his muscles, it is inadequate 

33 for his weight and bulk. 

There is no particular pain or discomfort except 
on deep pressure over the scars. 

The quadriceps muscles and the tendon beneath are in¬ 
adequate to maintain stability. I suggested that he could 
have a suturing operation of this ligamentous structure of 
his knee, which would better his stability. 

! I rated his leg, which included the whole leg as it in¬ 
volves the knee and thigh as well as the function of the 
lower leg, at 45 per cent permanent partial. 

Q. When you suggested to him that he could have a su¬ 
turing operation, what did he say? A. Well, he said at that 
time he had had enough hospitalization. 

Mr. Everett: I think that is all. 

Examination in Chief 

By the Deputy Commissioner: 

i Q. Doctor, this man has lost his left arm by amputation 
! about two and a half or three inches below the left shoulder, 
which happened some twenty-eight years ago. 

I He has lost his left leg by amputation at the knee. Now, 
taking the man as a whole, Doctor, what is the percentage 
of disability for gainful employment? A. I think his only 
impairment is the result of this damage in January, 1942, 
to his right leg. His other amputations were for 

34 years standing, and he was able to carry on the op- 
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i eration of an elevator, as I have seen him do, for many 
years. 

I feel it is very hard to rate the man because he was 
adequate to a certain job with the stable right leg, and 
that is why I said that his disability as a result of this 
injury -was in the right leg only. 

Q. Now, prior to the injury he was able to work? That 
has been demonstrated. 

Mr. Everett: By using a crutch. 

By the Deputy Commissioner: 

Q. Is he able to work now? A. Not at the present time, 
I don’t believe, unless he has a sitting down job of some 
i sort. His left leg being absent and the right leg being 
weak it is difficult for him to stand and balance. 

Q. Would he be able to operate an elevator? A. I think 
not now, but I think if he had a repair of the tendon suffi¬ 
ciently to stabilize the leg that he could. 

Q. What is your feeling about this recommended opera¬ 
tion? Do you feel it would definitely improve his condi¬ 
tion? A. Yes, sir, I do. I believe it would probably im¬ 
prove him about 50 per cent from what he is now. That 
plus support would give him stability. 

Q. Do you think it would improve him to the extent that 
he would be able to return to his occupation as ele- 
i 35 vator operator and be able to stand and operate an 
elevator? A. I think it probably would, but that 
would depend on the success of the operation. 

Q. Doctor, unless this operation is done, will there be, in 
your opinion, any improvement in this man’s condition? 
A. I doubt it very much. 

Q. I will ask you this question, Doctor: 

Taking the man as a whole, considering that he lost his 
i left arm as described to you, as you have seen, considering 
that he has lost his left leg, as you have seen, together with 
the disaibility now existing by reason of the injury of July 
8, 1942, which necessitated the removal of his right knee 
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cap, what is the percentage of disability of the man as a 
whole? A. I think the man as a whole can only be rated 
according to the disability of his leg. I would say it was 
45 per cent. 

Q. I am asking you to rate him as a whole, considering 
all his conditions. A. I think that is fair—45 per cent of 
the leg, 45 per cent of the man, because of his other disabili¬ 
ties. 

Q. I don’t know whether you understand what I am try¬ 
ing to get at, Doctor. 

You have said that the man is not employable now? A. 
I didn’t say quite that. I said he is not employable as an 
elevator operator at the present time. 

I do say that I think there are other things he could 
36 do if he could sit down, even with one arm. 

Q. Will you enumerate some of the things you feel 
he is able to do? A. There are cases on record now of quite 
a number of war time occupations, sorting pieces of ma¬ 
chinery, or small pieces of apparatus. Only recently these 
have been demonstrated and shown particularly by the New 

Jersev Rehabilitation Committee. 

* 

Q. Would this man be able to get about under his own 
power for the purpose of getting to and from his work, if 
he had such employment, Doctor? A. He could, I think, if 
he had a brace holding his leg during the period of trans¬ 
portation. 

! Q. Now, isn’t it a fact, Doctor, that the man in his pres¬ 
ent condition has a permanent total disability? A. I don’t 
believe so because there are two alternatives—one, physical 
repair and the other rehabilitation of the man. 

! Q. I mean, in the absence of any other further improve¬ 
ment. 

We have gone into the question of the operation. You 
have indicated that you recommend it very strongly and 
you feel it would improve his condition provided the opera¬ 
tion is successful. 
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You have said, however, that in the absence—that if the 
operation is not done that his condition will not improve? 
i A. That is true; it will not improve, 

i 37 Q. Isn’t it true, Doctor, taking this man’s whole 
condition into consideration that he is a total perma¬ 
nent disability case? A. I would like to call him a tempo¬ 
rary one because neither of the two suggestions I have 
1 mentioned have been tried or followed. 

The Deputy Commissioner: All right, sir. 

Mr. Everett: That is all. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Mr. Everett: Doctor Talbot, will you take the stand? 

Thereupon Doctor John A. Talbot was called as a witness 
i for and in behalf of the respondent, and being then and 
there duly sworn by the Deputy Commissioner, assumed the 
witness stand, and, upon examination, testified as follows: 

Direct Examination 

By Mr. Everett: 

i Q. What is your name, Doctor? A. John A. Talbot, 1835 
Eye Street. 

Q. Doctor Talbot, you examined Frank Tyler, the claim¬ 
ant in this case? A. I did. 

Q. Tell us what you found and when, sir. A. I 
38 examined him on March 12, 1943. 

I It is not necessarv to go into the historv? 

Q. No, I don’t think so. A. There was an operative scar 
over the patella from the two preceding operations, and the 
patella itself had been removed. 

He had great difficulty in walking because he had to hold 
i the leg stiff to prevent buckling ^t the knee. This was due 
to lack of power to extend the leg on this side and his loss 
I of extension was due to the fact that his quadriceps tendons 
were not functioning. 

Probably they were destroyed to a certain extent at the 
time of the second operation. 
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He slept on the first floor because he could not climb 
the steps. Of course, he could not climb the steps because 
he could not extend his leg high enough to get the foot up 
and brace himself at the same time. 

I said that undoubtedly another operation could be per¬ 
formed with the idea of helping the quadriceps muscles. 
That might be of some benefit, but I wasn’t very optomistic 
of it because of his age and his weight. 

I I do not believe that wo could say definitely it would im¬ 
prove things, although we do these operations. 

I thought he was approximately 30 per cent permanent 
partial disability for the leg. 

39 Now, I might say that I talked with Mr. Everett 
the other day, and I want to retract that. I think I 
rated him a little low for the leg, and I think Doctor Hall’s 
rating of 45 per cent is nearer correct than mine. 

Q. Doctor, I want to show you a medical report from Doc¬ 
tor Henry Robinson, of 1944 Ninth Street, with reference to 
an injury this man received on January 19, 1942. 

Does that report indicate that he had an injury to the 
tendon that you are talking about? A. Well, under this 
Form 304, signed by Doctor Robinson, under the nature of 
the treatment rendered at that time following his January 
injury, it says that the fracture was repaired by open re¬ 
duction and the tendon was fixed with a bone peg, and later 
the peg was removed and the patient given physiotherapy 
treatments. 

! I don’t believe the tendon was fixed with a bone peg. It 
was probably the fracture itself that was fixed with a peg. 

' Under the description and nature of the fracture, of the 
disability at that time, in paragraph 12 of the Form, he 
has: Fracture of the right patella and rupture of the right 
tendon. 

i He had a rupture then of the quadriceps. His x-rays con¬ 
firmed the diagnosis of fracture of the right patella and 
showed an old healed fracture of the patella on the left 
side. 
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Under Paragraph 16 it says: Will it result in perma¬ 
nent defect? And he said: Yes. 

40 And if so, what? And he said: Limited use of 
limb. 

! Q. From the description of the injury given on that re- 
i port, does that indicate to you that he might have had just 
as much permanent disability as a result of that injury 
in January as he has at the present time? A. I can’t an¬ 
swer that question because I don’t know how successful this 
first operation 'was. 

Evidently, he undoubtedly had some disability in his leg 
(because he was using a crutch, as I understand it. 

! Q. Yes. A. And undoubtedly he hadn’t firm bony union 
of the patella following the January injury. 

He fell and probably ruptured through it, and many times 
we don’t get bony union in the patella there. 

He probably ruptured through the cartilaginous mass 
which was acting as a stabilizer of the knee, and then he 
went to Gallinger Hospital and they took his patella out 
and so he lost the power of his knee. 

I do feel possibly his knee is not as good as it was follow¬ 
ing the first injury. He undoubtedly had a certain definite 
(degree of disability in this leg following the January in¬ 
jury. 

Examination in Chief 
i By the Deputy Commissioner: 

Q. Doctor, the operation that you feel was indi- 

41 cated was the repair of this tendon and ruptured 
muscles? A. Yes, sir. It was a question of trying 

|to bring into apposition the quadriceps muscles and the ten¬ 
dons of the muscles that extend to the thigh to stabilize his 

£>• 

As it is now, he has no stabilization there at all. If he 
walks it is apt to buckle and he has to hold the left leg stiff 
with what thigh muscles he has. 
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Q. As I understand you, it is your feeling that because of 
his age the likelihood of real improvement is somewhat 
doubtful even if the operation is performed; is that right? 
A. Yes, sir; the man’s age and his weight. I wasn’t very 
optimistic about it. 

1 I didn’t insist on it at the time and I don’t now. Many 
times we do operations that don’t turn out well, especially 
in an injury of this character. 

He has got a lot of scar tissue there from previous opera¬ 
tions, and the operation would be by no means an easy one, 
hnd it is almost impossible to definitely state how much 
improvement can be expected. 

Q. Is this man able to engage in any occupation at the 
present time, Doctor? A. Well, I think he could do some¬ 
thing of a sedentary capacity, sitting down. 

Q. Would he be able to run and work as an eleva- 
42 tor operator in the hospital? A. I don’t believe he 
could unless we could fit him with a brace to brace 
his leg up while he is standing on duty, or unless he can sit 
on a stool or chair at the elevator. 

i I think he is going to have difficulty getting up on duty 
unless the thing can be provided with a lock joint so that 
when he gets up the leg will brace, but he will w’alk on two 
peg legs. Of course, he will have to use crutches. 

Q. Would he be able to get to and from work under his 
own power in his present condition? A. I don’t believe he 
could unless this leg was braced. He would have to wear 
a brace of some character. 

Q. Doctor, I will ask you this question: 

This man lost his left arm by amputation a couple of 
inches below the shoulder, and he has lost his left leg by 
amputation at the knee. 

1 Considering those two losses together with the condition 
i of his right leg, which you have indicated you felt was ap¬ 
proximately 45 per cent partial disability, what is the per¬ 
centage of disability of the man as a whole? A. I should 
say it is a little hard. It is a difficult question because, as 
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a matter of fact, his loss of his arm and other leg had noth¬ 
ing to do with this. 

Q. I am asking you and forgetting the causes. A. I 
should say it was fifty per cent, between forty-five and fifty 
per cent, as a man. 

43 Q. Do you feel that this man needs treatment at 
this time, Doctor? A. No, I don’t think so. # 

Q. Other than the operation you have indicated? A. No. 
I think possibly it might mean for more confidence on his 
part in walking if the leg "was stabilized by a brace of some 
character, but then again we would have a complication that 
he would have to have a brace, and would have to hold his 
leg stiff. So he would have to walk with two stiff legs. 

He would possibly have to use a crutch, of course, but it 
I would preclude the possibility possibly of this leg buckling 
on him, you know. 

i I think that is what happened when he fell the second 
time. His leg probably buckled and threw him, or his peg 
leg slipped. 

Is that what happened? 

The Claimant: The crutch slipped and the leg buckled. 
The Deputy Commissioner: All right, sir. 

Redirect Examination 

By Mr. Everett: 

Q. One other question, Doctor: 
i At the time of your examination in April of this man, 
do you think at that time he had reached his maximum 
improvement? A. Yes. 

Q. Without any operation, of course? A. Yes. 

44 Q. In other words, you think at that time his tem¬ 
porary total disability had ceased? A. I think so, 

yes. 

Mr. Everett: That is all. 

(Thereupon the witness was excused and retired from 
the witness stand.) 
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The Deputy Commissioner: Do you want to question the 
claimant? 

Mr. Everett: I don’t think so. I have the supervisor 
from the hospital here, and I would ljke to put her on. 

The Deputy Commissioner: Let us have a short recess. 

1 (Thereupon at 10:35 o’clock a. m. a recess was had until 
10:40 o’clock a. m.) 

' The Deputy Commissioner: Do you want to question the 
claimant further now? 

Mr. Everett: I don’t think so, Mr. Britton. 

I would like to introduce into the record though the med¬ 
ical report that we have here from Doctor Henry S. Rob¬ 
inson with reference to the injury on January 19, 1942. It 
gives a good description of it and also shows for your 
record the point of amputation of his other limbs. 

1 The Deputy Commissioner: Yes; all right. 

Mr. Everett: That was the report Doctor Talbot read 
from. I don’t know whether you have one in your file or 
not. 

45 (At this point there was a discussion had between 
the Deputy Commissioner and counsel for the re¬ 
spective parties, which, at the direction of the Deputy Com¬ 
missioner, was not recorded by the reporter and, following 
which, this then occurred:) 

! The Deputy Commissioner: Let the record show that the 
claimant says that he was treated by Doctor Henry S. Rob¬ 
inson, Jr., at Freedmen’s Hospital and that the operation 
described and Doctor Robinson’s report of March 17, 1943, 
was performed by Doctor P. T. Johnson. 

1 The report of Doctor Henry S. Robinson, dated March 17, 
1943, on Form D. C. C. A. - 304, is received in evidence as 
Carrier’s Exhibit A. 

(Thereupon the document in question was received in 
evidence and was marked “Carrier’s Exhibit A” and is 
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filed in the office of the Deputy Commissioner with the other 
papers in this case.) 

The Claimant: The last operation, I don’t know whether 
Doctor Robinson removed the peg, but Doctor Johnson op¬ 
erated on me first, but Doctor Johnson may have taken the 
peg out the second time. 

I think the peg was put in by Doctor P. T. Johnson and 
it caused a swelling of the knee cap, and the Doctor looked 
at it and he said he had to go to work to see about it, and 
he went to work and carried me back to the operating room, 
and when he operated on me they filed the peg down or 
removed it. 

46 The Deputy Commissioner: That all happened at 
Freedmen’s Hospital? 

The Claimant: Yes, sir. 

The Deputy Commissioner: Following this fall you had 
"while you "were on the way to work? 

The Claimant: Yes, sir. 

The Deputy Commissioner: That all happened at Freed- 
men’s Hospital following the fall you had while you were on 
your "way to work in January, 1942? 

The Claimant: Yes, sir. 

The Deputy Commissioner: Are you familiar with this 
report of Doctor Bocock’s, describing the injury he sus¬ 
tained on Julv 9, 1942 ? 

It shows he was admitted to the hospital on July 9th, 
and it describes the injury he sustained in the accident of 
July 8th. 

Mr. Everett: Yes. 

The Deputy Commissioner: Doctor Edgar A. Bocock’s 
report, dated September 10,1942, on Form D. C. C. A.-304, 
is received in evidence as Claimant’s Exhibit No. 1. 

The Deputy Commissioner: Do you have any other wit¬ 
ness you want to put on before you question the claimant? 

Mr. Everett: I don’t think I want to question him. I 
think I have everything I want. 
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The Deputy Commissioner: Do you have any further 
testimony? 

^47 Mr. Everett: Yes. Miss Moffitt is here from the 
hospital. 

Thereupon Rose T. Moffitt was called as a witness for and 
in behalf of the respondent, and being then and there duly 
sworn by the Deputy Commissioner, assumed the witness 
stand and, upon examination, testified as follows: 

Examination in Chief 

By the Deputy Commissioner: 

1 Q. Will you state your full name and your address? A. 
Rose T. Moffitt, Homeopathic Hospital, Washington, D. C. 

Direct Examination 

By Mr. Everett: 

Q. What is your occupation, Miss Moffitt? A. Obstet¬ 
rical supervisor. 

Q. Of Homeopathic Hospital? A. Yes, sir. 

Q. How^ long have you been employed there? A. Eight 
years. 

Q. You were employed there in July of 1942? A. Yes, 
sir. 

Q. Do you know Frank Tyler, the claimant in this case? 
A. Yes, sir. 

! 48 Q. How long have you know him? A. Since 1929. 
Q. Since 1929? A. Yes. 

Q. Do you recall an injury Mr. Tyler had in January of 
1942? A. That was when he slipped on the ice? 

Q. That is right. A. Yes. 

Q. Do you recall when he came back to work after that 
injury in January? A. The exact date I don’t remember. 
Q. The approximate date. A. I can’t remember. 

Q. Could it have been in April? A. I am not definite. 
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Q. Approximately? How long before his injury of July 
8,1943, when he was injured in the hospital? 

Do you know approximately how long he was working? 
A. After he returned? 

Q. Yes. I am not definite on the time. 

Q. Would it be several weeks or several months? A. 
Months, I guess. 

Q. When he returned after the injury of January 

49 and before the injury of July, was he using a crutch 
to get around with? A. Yes. 

Q. Had he used that prior to the injury of January of 
1942? A. No. 

Q. Did he use a cane or any other apparatus to get 
around with prior to January? A. Well, occasionally he 
had to use a cane. 

Q. A cane? A. Yes, but he never used a crutch. 

Q. But after he returned from that injury he used a 
crutch all the time? A. Yes. 

Q. Did he seem to have any difficulty in getting around? 
A. Well, it seemed to impair his motion a little. It slowed 
him up. 

Q. His duties at the hospital were running the elevator 
only? A. That is right; yes. 

Q. Did he have a chair on the elevator to sit down? A. 
Yes. 

Q. Did he have one outside of the elevator also in the 
hallway? A. Yes, sir. 

Mr. Everett: I think that is all. 

50 The Deputy Commissioner: That is all. 

(Thereupon the witness was excused and retired from the 
witness stand.) 

(At this point there was a discussion had between the 
Deputy Commissioner and counsel for the respective par¬ 
ties, which, at the direction of the Deputy Commissioner, 
was not recorded by the reporter and, following which, this 
then occurred:) 
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Mr. Everett: I would like to ask him one question, Mr. 
Britton. 

The Deputy Commissioner: All right. 

Thereupon Frank Tyler the claimant herein, was recalled 
as a witness for and in his own behalf, and having been 
previously duly svrorn by the Deputy Commissioner, as¬ 
sumed the witness stand and, upon examination, testified 
further as follows: 

Cross-Examination (resumed) 

By Mr. Everett: 

1 Q. Frank, since you have been injured the hospital has 
been paying you your salary? A. No, sir. They paid me 
$5.42^ a week. 

! Q. And you have been getting ten dollars compensation 
every week? A. Yes, sir. 

Q. In other words, they were paying you the dif- 
51 ference between the salary and the compensation? 

A. Yes. 

Q. They have paid you that ever since the date of the 
injury? A. No, sir. They paid me full wages when I was 
injured, $16.25 a week. 

Q. Which injury are you talking about? A. This last 
injury. 

Q. They have been paying you full wages? A. Yes; paid 
me full wages. 

The Deputy Commissioner: They paid you full wages of 
i $16.25 a week until about October, 1942, following which 
1 they paid him $10.83 every two weeks, which represents a 
difference between the amount he has been receiving com¬ 
pensation from the insurance carrier and his regular 
weekly wages. 

By the Deputy Commissioner: 

Q. Now, Frank, this accident you had in January, 1942, 
when you fell on the ice, what was it? A. It was raining 
hard that day, on the 19th of January. 
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i Q. You slipped on the wet pavement? A. Yes, sir; it 
was raining. 

(At this point' there was a discussion had between the 
i Deputy Commissioner and counsel for the respective par¬ 
ties, which, at the direction of the Deputy Commissioner, 
was not recorded by the reporter and, following which, this 
then occurred:) 

52 The Deputy Commissioner: It was raining and 
the rubber on the end of his artificial leg slipped on 

the wet pavement and caused him to fall, and he injured his 
right knee. 

i By the Deputy Commissioner: 

i Q. That was in January while you were on your w^av to 
work? A. Yes, sir. 

i Q. When did you go back to work after that injury? A. 
I stayed in Freedmen’s Hospital three months and came out 
on April 15th, and I went back to work on the 1st of June, 
1942. 

Q. Is that the time you went back to work? A. Yes, sir, 
and I walked back and forth before I went back to vrork, 
and they said it would be all right for me to come back. 

By Mr. Everett: 

Q. Did they pay you all the time you were off after that 
injury? A. No, sir. 

I Q. They didn’t pay you anything while you were off? 
A. No; no wages at all. 

i By the Deputy Commissioner: 

Q. You received no compensation for the injury you had 
to your leg when you were a boy? A. No. 

Q. Did you receive any compensation for the in- 

53 jury to your left arm? A. No. 

Q. Now, Tyler, Doctor Hall thinks you ought to 
have an operation on your knee, your right knee. 
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I Are you willing to have an operation? A. I don’t mind 
having the operation, but I have been through so much 
operations I just naturally, it just gets me nervous. I don’t 
know whether I can stand any more or not. 
i I will be frank with you—I have been through a lot. 

Q. If the doctor told you you had to have an operation, 
would you submit to the operation? A. I would try to do 
it the best 'way I could. 

i Q. You would follow the doctor’s advice? A. I would try 
to anyway. 

i Q. If the doctor said it was necessary? A. Yes, sir, but 
I ain’t got nobody to help. I am by myself and it is pretty 
hard, you see. I have to do all those things myself, 
i Q. Do you have a family? A. No, sir. 
i Q. No family? A. No, sir; none at all. 

Q. This place w’here you live, do you rent a room? A. 
Yes, sir. I rent the whole house when my wife was living. 

I lost my wife, and I had the house ever since. I 
54 don’t have anybody there at all but myself. 

Q. Does anybody live there with you? A. No, sir. 
Q. You take care of the house yourself and make your 
own meals? A. No. Sometimes I get someone to go to 
the store for me, like that, and different ones come and 
I send me stuff in, and I get somebody to clean up and like 
that. 

i Q. Do you have to pay anything to these people that help 
you ? A. When I send them to the store, I have to pay the 
children five or ten cents to go back and forth to the store. 
It is two or three times and it counts up—or maybe four or 
five times. 

i Q. You have to pay the children when they run errands 
for you? A. Yes, sir. Children nowadays they don’t do 
anything for nothing. 

The Deputy Commissioner: That is all I want to ask 
you. 

Mr. Everett: That is all. 
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(Thereupon the witness was excused and retired from 
the witness stand.) 

The Deputy Commissioner: I will call Doctor Brown. 

i 55 Thereupon Dr. J. M. Brown was called as a wit¬ 
ness, and being then and there duly sworn by the 
I Deputy Commissioner, assumed the witness stand and, 
i upon examination, testified as follows: 

The Deputy Commissioner: This is Doctor J. M. Brown, 
Medical Advisor to the Deputy Commissioner. 

Examination in Chief 

i By the Deputy Commissioner: 

Q. Doctor Brown, you have examined Frank Tyler, who 
! is sitting over there (indicating), have you not? A. Yes, 
sir. 

Q. Would you like to look over your notes (handing vari¬ 
ous paper writings to the witness)? A. Yes. 

Q. Doctor Brown, your examination was made on March 
26, 1943? A. Yes, sir. 

Q. And your examination was made for the purpose of 
I evaluating an injury the claimant sustained on July 8, 
1942, at -which time as a result of a fall he sustained or 
suffered a fracture of the right knee cap and which injury 
necessitated the removal of the knee cap; is that correct? 
A. Yes, sir. 

Q. Will you state what, in your opinion, the remaining 
permanent disability is in this man’s right leg? A. 
56 I made a statement that I considered it an insecure 
prop. 

Q. An insecure prop? A. Yes. 

Q. What percentage of disability, in your opinion, does 
i he have in this right leg? A. Well, it is maybe a little 
better than an amputated leg. 

Q. Now, Doctor Custis Lee Hall was here earlier today, 
and in his testimony he stated that in his opinion an opera¬ 
tion was indicated. 
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He stated the operation would be an operation for the 
suturing of the ligamentous structure of the right knee for 
the purpose of increasing stability. 

1 Do you feel that such an operation would improve the 
condition of the claimant’s leg? A. I judge that Doctor 
Hall means anklosing the knee. 

1 Q. I didn’t get that impression, Doctor. 

The impression I got was that in the Doctor’s opinion the 
ligaments were not properly ligated, not properly sutured 
at the time the knee cap was removed following the injury 
lof July 8, 1942. A. It is stated in the file that this tendon 
was destroyed when the knee cap was removed, and that 
is the one that keeps the leg flexible. 

Q. Which ligament do you mean? A. The liga- 
57 ment of the patella. 

Q. The main ligament directly beneath the patella ? 
A. Yes, sir, the one developed in the tendon, the rectus 
femoris, and the ligamentum patellae is the continuation 
of the tendon of the quadriceps extensor muscles. 

Q. Do you feel that such an operation that was proposed 
by Doctor Hall would improve the condition of the leg? A. 
It is doubtful. 

Q. Now, Doctor, this man when he was eight years old 
lost his left leg when he was run over by a train, the leg 
being amputated two and a half inches below the knee. 

I About twenty-eight years ago he lost his left arm at the 
surgical neck as a result of an injury he sustained in a street 
accident when he was assaulted by a stranger. 

Taking those two injuries, considering them together 
with the injury he sustained on July 8,1942, following which 
he lost his right patella, what would you say is the percen¬ 
tage of disability the man has as a whole? A. Working 
capacity? 

i Q. That is right. A. Total disability. 

Q. You don’t feel that he is employable in his present 
condition? A. No; not at all. 

The Deputy Commissioner: All right. 
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58 Cross-Examination 

By Mr. Everett: 

Q. Doctor, you stated that somewhere in the file you no¬ 
ticed that the ligament was destroyed. Whose report are 
! you referring to when you say that? A. I would have to 
look in the record. 

Q. Would you look? I would like to know whose report 
you are referring to, sir. A. (After referring to a paper 
writing) In Doctor Talbot’s report dated March 12, 1943, 
this statement is made: 

“This is due primarily to the fact that he hasn’t any 
quadriceps tendons.” 

Q. That is when w^e are talking about suturing. A. I 
don’t know that. 

i Q. I think Doctor Talbot qualified that by saying— A. 
(interposing) He says: 

“Undoubtedly that was destroyed at the time of the sec¬ 
ond injury.” 

Q. Well, Doctor, do you specialize in orthopedic surgery? 
i A. No. I am just an ordinary doctor. 

Q. You are just an ordinary doctor? A. Yes, sir. 

Q. When both Doctor Hall and Doctor Talbot, who are 
orthopedic specialists, recommend an operation for suturing 
these tendons—of course, they don’t guarantee the 

59 result but they say it would do some good—do you 
doubt their statement that they feel they could do 

some good by suturing the tendons? A. I have expressed 
my opinion and they have expressed theirs, you see, and 
that answers that it seems to me. 

Q. Do you feel you are better qualified to make a state- 
! ment on that than they would be? A. I have just given my 
opinion; that is all. 

i Q. As a general practitioner? A. As a general practi¬ 
tioner. 
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1 Q. Doctor Hall also testified this morning that he didn’t 
feel this man was totally disabled and that he felt that he 
could do some type of work which would let him sit down, 
such as sorting various things with his good arm. 

Do you feel this man would be able to do that type of 
work? A. It depends on whether he can get employment. 

Q. If anybody would employ him, he could do that type 
of work? A. Yes. 

Q. Doctor Hall stated a number of cases on record in 
war plants of men doing various kinds of work with one 
arm, doing sorting. Could he do that? A. I don’t see any 
reason why he could not. 

Q. If he can get a job like that, you w^ould not say that 
he was totally disabled, would you? A. No, he would not 
be totally disabled if he could get a job. 

60 Q. Did you know at the time of this injury in July 
that he was using a crutch to get about with as a re¬ 
sult of the injury of January, 1942? A. What is that? 

I Q. Did you know that he was using a crutch to get about 
wdth in his work as an elevator operator at the time of this 
injury? A. I don’t remember. 

Q. Well, he testified to that this morning that he was 
using a crutch and the crutch slipped and that is what 
caused him to fall and buckled his knee on him. 

I show you a copy of Doctor Henry Robinson’s report 
with respect to an injury this man received on January 19, 
1942. 

The Deputy Commissioner: Let the Doctor look at Ex¬ 
hibit A. That will be the original of it, Doctor (handing a 
document to the witness). 

By Mr. Everett: 

Q. From a description of the injury given by Doctor Rob¬ 
inson, would that indicate to you that the man had any 
permanent disability to that leg as a result of the injury? 
A. I don’t quite get that idea. 
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Q. Would the report there on this man’s injury of Janu¬ 
ary indicate to you that he had a permanent disability to 
the leg from a description of the injury you see on 

61 the report there? A. Well, that in itself would not 
indicate that he had an injury to his leg. 

Q. It would not indicate that? A. No; not necessarily. 

Q. Doctor, on this report, in answer to Question No. 16: 

! Will the injury result in permanent defect? He said: Yes. 
i It says: If so, what? And he puts on there: Limited use 
of limb. 

Wouldn’t that indicate that he had a disability to this 
leg before the injury of July? This refers to an injury in 
i January, as you notice. A. That was the last injury? 

Q. That was the first injury for which no compensation 
or claim was paid. 

i By the Deputy Commissioner: 

Q. Do you understand, Doctor, that in January, 1942, 
this man had a fall while he was on his way to w-ork at 
i which time he injured his right knee when he was treated 
I by Doctors at Freedmen’s Hospital, one of whom was Doc¬ 
tor Henry S. Robinson. The diagnosis of the doctor at that 
time of that injury was fracture of the right patella and 
rupture of the rectus femur tendon, and when he discharged 
| the claimant from treatment he indicated that he felt there 
might be some permanent disability, or that there would be 
disability, permanent disability, by his answer to Question 
No. 16 on Form D. C. C. A.-304. 

62 That is the accident Mr. Everett is asking you 
about at this time, and the question is whether, in 

your opinion, this man would have any permanent disability 
I to his right leg as a result of the injury of January 19,1942? 
A. I don’t see where I could answer that one way or the 
other because I never saw the man’s leg. A man could re¬ 
cover from an injury like that or he could not recover. 
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By Mr. Everett: 

' Q. Would you say he had recovered if he was using a 
crutch to get about at the time of this second injury as a 
result of the first injury? 

Would vou sav he has recovered? A. I could not answer 
that. 

Q. You could not answer that? A. No. 

Mr. Everett: I think that is all. 

The Deputy Commissioner: That is all. Thank you, 
Doctor. 

(Thereupon the witness was excused and retired from the 
witness stand.) 

i The Deputy Commissioner: Is there anything further 
you have to submit, Mr. Everett ? 

Mr. Everett: No, I don’t have, 
i The Deputy Commissioner: Do you have anything you 
want to say before we close the record? 

The Claimant: Nothing I know of, Judge. 

63 The Deputy Commissioner: There is nothing 
more vou want to sav? 

v * 

The Claimant: No. 

i The Deputy Commissioner: That closes the record. 

(Thereupon the instant hearing was concluded.) 

#•••#•*••# 

I hereby certify that the foregoing is a complete and ac¬ 
curate transcript of the shorthand report of the proceed¬ 
ings had and testimony presented at the described hearing, 
made by Ernest Markwalter, a competent shorthand re¬ 
porter and a member of my staff. 

H. S. MIDDLEMISS, 

j Official Reporter. 
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64 Claimant’s Exhibit No. 1 

Leave this Space Blank 


Case No. 2200-15 
Insurance 

■ Carrier’s No. 74 

District of Columbia Workmen’s Compensation Act 
Office of Deputy Commissioner 
Washington, D. C. 

Attending Physician’s Report 

Note.—Section 7, Longshoremen’s Act: “* * * Nor shall 
any claim for medical or surgical treatment be valid and 
enforceable, as against such employer, unless within twenty 
days following the first treatment, the physician giving such 
t treatment, furnish to the employer and the deputy commis¬ 
sioner a report of such injury and treatment, on a form 
prescribed by the Commission.” 

Important.—All questions to be fully* answered. Exact 
point of amputation and other permanent partial disabili¬ 
ties must be known by the Deputy Commissioner in order 
i to determine compensation due injured according to per¬ 
manent or partial disabilities schedule in the law. 

1. Name of person, Frank Tyler. 

2. Present address, 429 N St., N.W. 

3. Name of employer, Unknown National Homeopathic 
I Hospital Assn, of the District of Columbia. 

! 4. Date of accident or first illness, Adm. to hosp. 7-9-42. 

5. Dates of treatment rendered by you, Daily until Aug. 
20, 1942. 

6. Other treatments, by whom? Unknown. 

7. Nature of treatment by you? Treatment for fractured 
patella. 

8. What further treatment indicated? Unknown. 

9. Who engaged your services? H. D. permit. 

10. Was injured person hospitalized? Yes. Name and ad- 
i dress of hospital, Gallinger Hospital. 
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11. State in patient’s own words how accident occurred or 
occupational disease was caused: Patient admitted with 
history of having fallen on right knee. No details of 
occurrence available. 

12. Give an accurate and complete description of the nature 
and extent of injury (please fill in diagram on back). 
Right knee swollen, painful and patella floating. Frag¬ 
ments of same could be demonstrated. X-ray examina- 

i tion of right knee shows badly comminuted fracture in¬ 
volving upper 3rd of patella. 

13. Were X-rays taken? Yes. Dates X-rayed, 7-10-42. 

14. What do X-rays show? Comminuted fracture of upper 
3rd, right patella. 

15. Is the claimant’s present disability a result of the in¬ 
jury above described? Diagnosis: Comminuted frac¬ 
ture, right patella. 

16. Will the injury result in (a) Permanent defect? Un¬ 
known. 

17. Is there any history or evidence present, of preexisting 
injury or disease, and if so, what? No. 

18. On what date do you think the injured person will be 
able to resume his usual work? Discharged from hosp. 
8-20-42, 

19. On what date able to do any work and nature of work? 
Will probably require 4 weeks further convalescence. 

20. I am a physician duly licensed in the State of Va., and 
graduated in the year 1915 from Medical College of Va. 

EDGAR A. BOCOCK, M. D. 

: Attending Physician 

Snpt. Gallinger Municipal Hospital 


Dated 9-10-42 
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66 Carrier’s Exhibit A. 

Leave This Space Blank 


Case No. 

Insurance 

Carrier’s No. 

District of Columbia Workmen’s Compensation Act 
Office of Deputy Commissioner 
Washington, D. C. 

Attending Physician’s Report 

Note.—Section 7, Longshoremen’s Act: “* # * Nor shall 
any claim for medical or surgical treatment be valid and 
enforceable, as against such employer, unless within twenty 
days following the first treatment, the physician giving such 
treatment, furnish to the employer and the deputy commis¬ 
sioner a report of such injury and treatment, on a form 
prescribed by the Commission.” 

Important.—All questions to be fully answered. Exact 
point of amputation and other permanent partial disabili¬ 
ties must be known by the Deputy Commissioner in order to 
determine compensation due injured according to perma¬ 
nent or partial disability schedule in the law. 

1. Name of injured person, Frank Tyler. 

2. Present address, 429 N Street, N.W., Washington, D. C. 

3. Name of employer, Homeopathic Hospital. 

4. Date of accident or first illness, 1-19-42 at 7:00 A.M. 

5. Dates of treatment rendered by you, 1-19-42 through 
4-15-42. 

6. Other treatments, by whom? . Address. 

7. Nature of treatment by you? Fracture repaired by open 
reduction; tendon fixed with bone peg, later peg was 
removed and patient given physical therapy treatments. 

8. What further treatment indicated?. 

9. Who engaged your services ? The patient. 
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10. Was injured person hospitalized? Yes. Name and ad¬ 
dress of hospital, Freedmen’s Hosp. Cor. 6th and 
Bryant Sts., N.W., Wash., D. C. 

11. State in patient’s own words how accident occurred or 
occupational disease was caused: Patient stated that 
while on his way to work he fell and injured his right 
knee. He was unable to stand or extend his lower leg at 
knee. 

12. Give an accurate and complete description of the na¬ 
ture and extent of injury (please fill in diagram on 
back). 1) Fracture of right patella. 2) Rupture of 
rectus femur tendon. 

13. Were X-rays taken? Yes. Dates X-rayed, 2-24-42 and 
3-24-42. 

14. "What do X-rays show? 1) Fracture of the patella of rt. 
knee. 2) An old healed fracture of the patella on the 
left side. 

15. Is the claimant’s present disability a result of the injury 
above described? Yes. 

16. Will the injury result in (a) Permanent defect? Yes. 
If so, what? Limited use of limb, (b) Serious facial 
or head disfigurement, No. 

17. Is there any history or evidence present, of preexisting 
injury or disease, and if so, what? Since patient was 

1 eight yrs. old he has had an amputated left leg (about 
2 1 />" below knee) and left arm at surgical neck. 

18. On what date do you think the injured person will be 
able to resume his usual work? About May 1. 

19. On what date able to do any work and nature of work ? 
Same as 18. 

20. I am a physician duly licensed in the State of D. C., and 
graduated in the year 1930 from Howard Medical Col¬ 
lege. 

HENRY S. ROBINSON 
1944 9th St., N. W. 

Attending Physician. 


Dated March 17, 1943. 
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III. 

1 ADDITIONAL PAPERS. 

68 Endorsed: Filed Oct 27 1943 Charles E. Stewart, 
Clerk. 

Motion To Dismiss Complaint 
Now comes the defendant, Theodore Britton, deputy- 
commissioner, United States Employees’ Compensation 
i Commission, by his attorneys, and moves this Honorable 
Court to dismiss the complaint for injunction filed herein 
for the following reasons: 

1. That the complaint filed herein does not state a cause 
of action and does not entitle plaintiffs to any relief under 
the law, nor does said complaint state a claim against de¬ 
fendant upon which relief can be granted. 

2. That it appears from the complaint, including the 
transcript of testimony taken before the deputy commis¬ 
sioner and made part of the complaint, that the findings of 

i fact of the deputy commissioner in the compensation order 
filed by him on September 1, 1943, complained of in the 
1 complaint, are supported by evidence and under the law 
! said findings of fact should be regarded as final and con¬ 
clusive. 

3. That it appears from the complaint, including said 
transcript of testimony, that the provisions of section 8(f) 
of the compensation law, relied upon by plaintififs, are in¬ 
applicable, and that the compensation order filed by 

69 the deputy commissioner on September 1, 1943, is in 

i all respects in accordance with law. 

i 4. For such other good and sufficient reasons as may be 
shown. 

I EDWARD M. CURRAN 

United States Attorney. 
DANIEL B. MAHER 
CHARLES B. MURRAY 

i Assistant United States Attorney, 

Attorneys for defendant Britton. 

• •••••#••• 



54 


70 Endorsed: Filed Dec 20 1943 Charles E. Stewart, 

Clerk Uj|y 

Order 

Upon consideration of the motion to dismiss filed by the 
defendants herein, and on further consideration of the 
memoranda filed by counsel for the respective parties, and 
the argument of counsel in open court, it is by this Court 
this 20th day of December, 1943, 

1 Adjudged, Ordered and Decreed, That the motion to dis¬ 
miss be, and the same hereby is, granted. 

! F. DICKINSON LETTS 

Justice 

No objection as to form: 

James E. McCabe. 

• •#•#•••«• 

71 Endorsed: Filed Dec 24 1943 Charles E. Stewart, 
Clerk 

Notice of Appeal 

Notice is hereby given this 24th day of December, 1943, 
that the National Homeopathic Hospital Association of the 
District of Columbia, and Aetna Casualty and Surety Com¬ 
pany, a corporation, plaintiffs herein, hereby appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia from the judgment of this Court entered on the 20th 
day of December, 1943, in favor of Theodore Britton, Dep¬ 
uty Commissioner, District of Columbia Compensation Dis¬ 
trict, U. S. Employees’ Compensation Commission, against 
the said National Homeopathic Hospital Association of the 
District of Columbia and Aetna Casualtv and Suretv Com- 

•> w 

pany, a corporation. 

JAMES E. McCABE 
Attorney for Plaintiffs 

• Transportation Building 
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EDWARD M. CURRAN, 

United States Attorney. 

DANIEL B. MAHER, 

Asst. United States Attorney , 

Attorney for Defendant 

Service acknowledged Dec. 24, 1943. Margaret V. Carr, 
U. S. Attys.’ Office. 

«•**#••••• 

72 Endorsed: Filed Jan 14 1944 Charles E. Stewart, 
Clerk 

Statement of Points on Which Appellants Intend to Rely 

Come now the plaintiffs, the National Homeopathic Hos¬ 
pital Association of the District of Columbia, and Aetna 
Casualty and Surety Company, a corporation, and assign 
for review on appeal, errors committed by the trial court 
as follows: 

1. The Court erred in granting defendant’s motion to 
dismiss the complaint. 

2. The Court erred in dismissing the plaintiffs’ com¬ 
plaint 

JAMES E. McCABE 
801 Transportation Bldg., 

17th & H Sts., N.W. 

Service of a copy of the above statement is hereby ac¬ 
knowledged this 14th day of January, 1944. 

DANIEL B. MAHER 
Attorney for Defendant 
Deputy Commissioner 

• ••••••••• 
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73 Endorsed: Filed Jan 14 1944 Charles E. Stewart, 
Clerk 

Designation of Record 

' Come now the plaintiffs in the above entitled cause and 
designate the following to constitute the transcript of rec¬ 
ord to be filed in the United States Court of Appeals for 
the District of Columbia, and request the Clerk to include 
therein: 

1. Complaint with attached exhibit (1). 

2. Stipulation respecting Transcript of Testimony. 

3. Transcript of Testimony taken before Deputy Com¬ 
missioner with exhibits. 

4. Motion to Dismiss (without Memorandum of Points 
and authorities in support thereof). 

5. Order dismissing Complaint. 

6. Notice of Appeal. 

i 7. Statement of Points on which Appellants rely. 

8. Designation of Record. 

By JAMES E. McCABE 

Attorney for Plaintiffs , 

801 Transportation Bldg., 
17th & H Sts., N.W. 

Receipt of a copy of the above Designation of Record is 
acknowledged this 14th day of January, 1944. 

DANIEL B. MAHER 
Attorney for Defendant 
Deputy Commissioner. 
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74 Endorsed: Filed Jan 28 1944 Charles E. Stewart, 
Clerk 

Order Granting Extension of Time in Which to File Record 

on Appeal 

Upon consideration of the oral application filed herein 
by the plaintiffs in the above entitled cause for further time 
in which to file their transcript of record with the U. S. 
Court of Appeals for the District of Columbia, and it ap¬ 
pearing to the Court that counsel for the defendant has 
consented thereto, it is, by the Court, this 28th day of Jan¬ 
uary, 1944, 

Ordered that the plaintiffs herein be, and they hereby 
are, granted additional time to and including February 
12th, 1944 to file their transcript of record with the U. S. 
Court of Appeals for the District of Columbia. 

F. DICKINSON LETTS 
Justice 

I consent: 

EDWARD M. CURRAN 
United States Attorney 
Attorney for Defendant 
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GUntteb States Court of Appeals 


DISTRICT OF COLUMBIA 


No. 8688 

National Homeopathic Hospital Association of the Dis¬ 
trict of Columbia, and Aetna Casualty and Surety 
Company, appellants 

v. 

Theodore Britton, Deputy Commissioner, District of 
Columbia Compensation District, U. S. Employees’ 
Compensation Commission, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF OF APPELLEE 


COUNTERSTATEltENT OF CASE 

This case arises upon a complaint seeking judicial review 
of administrative action; namely, review of a compensation 
order filed on Septmber 1,1943, by the appellee, Deputy Com¬ 
missioner Theodore Britton, in which he awarded compensation 
for permanent total disability to Frank Tyler under the District 
of Columbia workmen’s compensation law on account of in¬ 
jury sustained by Tyler on July 8, 1942, such injury having 
arisen out of and in the course of his employment by National 
Homeopathic Hospital Association of the District of Columbia, 
one of the appellants. The other appellant is the Aetna 
Casualty and Surety Company, the insurance carrier for such 
employer at the time of injury. 
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The said compensation order was filed by the appellee as such 
deputy commissioner, pursuant to the provisions of the compen¬ 
sation law in force in the District of Columbia; namely, the 
Longshoremen’s and Harbor Workers’ Compensation Act of 
March 4, 1927 (44 Stat. 1424; 33 U. S. C. sec. 901, et $eq.) f as 
made applicable to employment in the District of Columbia by 
the Act of May 17,1928 (45 Stat. 600, c. 612, sec. 1; D. C. Code 
(1940), Title 36, c. 5, sec. 1), which will be referred to herein¬ 
after as the “compensation law”. 

On July 8,1942, Frank Tyler was in the employ of the above 
named employer and on that day, while performing service in 
the District of Columbia as an elevator operator, and while pro¬ 
ceeding to the lavatory in the basement of his employer’s 
building, he sustained personal injury resulting in permanent 
total disability, when he slipped and fell suffering a comminuted 
fracture of the right patella. He filed claim for compensation 
Under the compensation law and sought an award for permanent 
total disability predicated upon the injury. His claim was con¬ 
troverted by the employer and insurance carrier upon the 
ground that “he is no worse off than he was at the time of this 
injury”, the only issue before the deputy commissioner being 
the extent of disability, the carrier applying for a rating for 
loss of use of the employee’s leg (App. appen. 15, 16). A hear¬ 
ing upon the claim was held before the deputy commissioner on 
August 19,1943, at which time evidence was adduced in respect 
to the said issue, and on September 1, 1943, the compensation 
order complained of was filed by the deputy commissioner. 
(The compensation order, containing the complete findings of 
fact of the deputy commissioner, is contained in appellants’ 
appendix pages 9 to 12, inclusive.) 

The said employer and carrier thereafter, in the United States 
District Court for the District of Columbia, commenced a pro¬ 
ceeding for judicial review of the compensation order, alleging, 
among other things, that the finding of fact as to the existence 
of permanent total disability is contrary to the evidence, and 
alleging in addition, in substance, that the deputy commissioner 
should have relieved the employer of any liability for compen¬ 
sation beyond that relating to the loss of use of the employee’s 


right leg, asserting in such connection (a) that such relief should 
be granted under section 8 (f) of the compensation law, and 
(b) that any liability for compensation beyond that for loss of 
i use of the leg should be charged to the special fund established 
! pursuant to section 44 of the compensation law. • 

A motion to dismiss the complaint was filed on behalf of the 
i. appellee, and the case came on for hearing before Mr. Justice 
Letts who, after oral argument and consideration of memoranda 
filed by counsel, granted a motion to dismiss the complaint. 
An order to that effect was entered on December 20,1943 (app. 
i appen. 54). From this order the present appeal is taken. 

I STATUTE INVOLVED 

Section 8 (f) of the compensation law (33 U. S. C. 908 (f)), 

I as relied upon by the appellants, reads as follows: 

• Injury increasing disability: (1) If an employee re¬ 

ceive an injury which of itself would only cause perma¬ 
nent partial disability but which, combined with a 
i previous disability, does in fact cause permanent total 

disability, the employer shall provide compensation only 
for the disability caused by the subsequent injury: Pro- 
\ vided, however, That in addition to compensation for 

such permanent partial disability, and after the cessa¬ 
tion of the payments for the prescribed period of weeks, 
! the employee shall be paid the remainder of the com¬ 

pensation that would be due for permanent total disabil¬ 
ity. Such additional compensation shall-be paid out 
of the special fund established in section 44. 

(2) In all other cases in which, following a previous 
disability, an employee receives an injury which is not 
covered by (1) of this subdivision, the employer shall 
provide compensation only for the disability caused by 
the subsequent injury. In determining compensation 
for the subsequent injury or for death resulting there¬ 
from, the average weekly wages shall be such sum as will 
i reasonably represent the earning capacity of the em- 

! ployee at the time of the subsequent injury. 
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QUESTIONS INVOLVED 

As affecting disposition of this appeal, the following ques¬ 
tions appear: 

1. Was the issue raised by appellants in this proceeding, in 
respect to alleged application of section 8 (f) of the compensa¬ 
tion law, properly raised before the deputy commissioner so as 
to warrant consideration by this Court? And if so— 

2. Did the deputy commissioner properly award compensa¬ 
tion for permanent total disability against the appellants in 
view of the provisions of section S (f) of the compensation 
law? 

I SUMMARY OF ARGUMENT 

Point I 

The question raised in this appeal concerning section 8 (f) 
was not properly raised before the deputy commissioner, and 
hence is not properly before this Court. 

Point II 

Section S (f) of the compensation law is not applicable in 
this case because (a) an employer is liable for all of the conse¬ 
quences of an industrial injury unless he is relieved by the 
statute, (b) the factual situation in this case is such that it is 
not within the purview of the relief granted by section 8 (f), 
and (c) the history of this section plus its interpretation by 
judicial decisions requires present interpretation contrary to 
that contended for by the appellants. 

ARGUMENT 

Point I 

The question raised in this appeal in respect to Section 8 (f) 

was not properly raised before the Deputy Commissioner, 

1 and hence is not properly before this Court 

The employer, the carrier and the employee came before the 
deputy commissioner at a hearing on August 19,1943, and pur¬ 
suant to the Commission’s regulations (20 C. F. R. Chapter I, 
Subchapter D, section 41.8), the parties were required to state 
the issues with respect to which they desired to be heard. The 
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claimant’s claim against the employer was for compensation 
for permanent total disability. The denial (and issue) in this 
respect by the employer and carrier is shown from the following 
colloquy at the hearing: 

The Deputy Commissioner. The claim as the 
claimant just stated it now is for permanent total dis¬ 
ability. He said he was unable to work any more. 

What is your position with respect to that? 

Mr. Everett (carrier's representative). We deny that 
he is totally and permanently disabled. Our contention 
is that he is no worse off than he was at the time of 
this injury. 

The Deputy Commissioner. The only issue here then 
is the extent of the disability? 

Mr. Everett. Yes, sir. and for a rating for the loss of 
use of this leg (App. appen. page 16). 

This colloquy shows clearly the framing of the issues as 
follows: The claimant asserted a right to compensation for per¬ 
manent total disability and the respondents denied the existence 
of permanent total disability as a fact, in this connection con¬ 
ceding that the only existing disability was that which affected 
the use of the employee’s leg. No issue was raised that the 
employer should be relieved of compensation liability for per¬ 
manent total disability under the relieving provisions of sec¬ 
tion 8 (f). 

The evidence taken at the hearing disclosed that the em¬ 
ployee had been the victim of a number of prior physical in¬ 
juries. The findings of the deputy commissioner in this respect 
adequately state the situation. They are as follows: 

* * * that prior to the said injury the claimant 

had suffered accidents as follows: (1) when he was a 
child a railroad train ran over his left lower leg, as a 
result of which his left lower leg was amputated two 
and one-half inches below the knee; (2) approximately 
2S years ago he was attacked by a man who struck 
him on the left arm with a stick, as a result of which 
his left arm was amputated at its surgical neck; and 



(3) in January 1942, he slipped on a wet pavement and 
fell, striking his right knee, as a result of which his right 
patella was fractured; that the claimant received no 
compensation or other recompense because of the said 
prior accidents; * # * that notwithstanding the 

said prior nonindustrial accidents the claimant was able 
to perform the duties of his employment at the time of 
the injury of July 8, 1942; that following the injury of 
July 8, 1942, and as a result of the same, the claimant 
has been wholly disabled; that as a result of the injury 
of July 8, 1942. the claimant’s right patella was so 
badly fractured that it was necessary to remove it by 
surgery; that as a further result of the injury of July 8, 
1942, the resulting loss of the right patella and the con¬ 
sequent weakening of the musculature of the right leg, 
and the loss of and derangement of the ligamentous 
' structures of the right knee, the claimant’s right leg is 
i unstable and is inadequate to bear his weight; that as 
a result of the injury of July S', 1942, the claimant has 
i permanently lost practically the entire use of his right 
leg; that the injury of July 8, 1942, combined with 
! the said preexisting amputations of his left lower leg 
and left arm, has caused the claimant to become 
permanently and totally disabled * * * (App. 
appen. 4, 5). 

i Here, then, is the situation of an employee who, because of 
crippling injury sustained in his employment coming as it did 
following a sequence of prior amputations, will remain in ap¬ 
proximately the condition of an inert mass. ' He was able to, 
and did, perform the duties of his employment, notwithstand¬ 
ing his prior physical infirmities, until his injury in employ¬ 
ment on July 8,1942. As the direct consequence of the injury 
of that date, his previously useful leg became useless, because 
of the removal by operation of the patella, causing the knee 
joint thereafter to resemble a free hinge, swinging either way, 
and thus rendering the leg ineapable of furnishing support. 
His remaining useful body member apparently is his right arm. 


As mentioned above, having this condition the claimant 
i claimed of the employer compensation for permanent total 
disability. If the employer had intended to raise an issue 
before the deputy commissioner that he should be relieved of 
the payment of compensation for permanent total disability, 
because of his reliance upon a relieving provision in the com¬ 
pensation law, he should have asserted such reliance at the 
i hearing before the deputy commissioner. This he did not do 
until he got into the lower court, and this we assert is fatal 
! omission. In the case of Liberty Stevedoring Co. v. Cardillo, 
deputy commissioner, 18 F. Supp. 729, the carrier failed, as in 
the present case, to raise before the deputy commissioner an 
issue that it should be relieved under the same provision 
(section 8 (f)), and this is what the court held: 

i This issue was not raised before the Deputy Commis¬ 

sioner and cannot be raised for the first time in this suit 
as it will be considered as having been waived. 

Before the deputy commissioner the defense was merely a 
i denial of the existence of permanent total disability in fact, 
i with request for a rating for loss of use of the leg. A denial of 
the factual existence of permanent total disability is not the 
same thing as affirmatively seeking to have section 8 (f) ap¬ 
plied in relief. The record shows that section 8 (f) was not 
even mentioned at the hearing (App. appen. 13-44). If the 
employer and carrier had intended to rely on the relieving pro¬ 
vision in section 8 (f) of the statute in the face of the claim for 
permanent total disability, they would have had to admit per¬ 
manent total disability and then to have requested relief of any 
liability beyond that for the one leg, in order to come within the 
purview of section 8 (f), or to have that section apply. There¬ 
fore, the denial (as they made it) of the existence of permanent 
total disability was the direct antithesis of reliance on section 
i 8 (f), a record situation which can not now be corrected. The 

I record is made and speaks for itself. It has been repeatedly 

i held in decisions under the Longshoremen’s Act, including at 
least one decision of this Court, that an issue can not be raised 
in a compensation case for the first time when the case is upon 
judicial review. Maryland Casualty Co. v. Cardillo, deputy 
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commissioner , 71 App. D. C. 160, 107 F. (2d) 959. The Su¬ 
preme Court also has recognized this in Parker, deputy com¬ 
missioner v. Motor Boat Sales, Inc., 314 U. S. 244. We con¬ 
clude our. first point, therefore, with the statement that the 
appellants are precluded from raising any question concerning 
the applicability of section 8 (f) of the compensation law 
because they did not lay the basis for it before the deputy 
commissioner. 

« Point II 

Section 8 (f) of the compensation law is not applicable and 
does not relieve the employer of liability 

Before fully leaving the issue raised before the deputy com¬ 
missioner. it is mentioned that in the bill of complaint below 
the appellants asserted that the finding of the deputy com¬ 
missioner to the effect that the employee is permanently and 
totally disabled, “is contrary to the evidence.” We infer from 
this allegation that appellants in the lower court denied the 
fact of permanent total disability,—irrespective of the causes. 
In this appeal the appellants devote no portion of their brief 
to factual statement or argument to the effect that, as a fact, 
the claimant is not permanently and totally disabled (irre¬ 
spective of causes). In view of the denial of the fact in the bill 
of complaint below, and as it may possibly be urged in oral 
argument, we take the precaution of pointing out that the 
evidence does support the findings of the deputy commissioner 
to the effect that the employee is permanently and totally dis¬ 
abled (irrespective of causes). From the employee’s present 
condition, it would hardly need argument or citation to evi¬ 
dence to establish the fact of permanent total disability (irre¬ 
spective of causes). Without reviewing the evidence, we 
merely point to appellants’ appendix page 40, where the testi¬ 
mony is that the employee suffers “total disability” and that 
he is “not at all” employable. (The Court is familiar with the 
rule that if the findings of fact are supported by evidence, they 
are final and conclusive; South Chicago Coal <& Dock Co. v. 
Bassett, deputy commissioner, 309 U. S. 251 (1940).) This, 
with the other evidence in the record, prima facie calls for an 
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award for permanent total disability unless (and assuming a 
properly laid issue) appellants can show that they are relieved 
by some provision in the compensation law aptly fitting the 
situation. In the court below, for the first time, and in their 
present brief, they rely upon section S (f), which for the fol¬ 
lowing reasons is not applicable. 

Employer is liable for all the consequences of injury unless relieved by 

the statute 

It is necessary in the proper order of things first to refer to 
long established principles. It is a universally recognized 
principle of workmen’s compensation law that the employer 
has the full liability for all of the consequences of an injury. 
This is true unless the factual situation should bring the par¬ 
ticular case within some exception granted by the statute. 
This general proposition has been recognized many times by 
this and other courts. For instance, in Hoage, deputy commis¬ 
sioner v. Employers’ Liability Assurance Corp., Ltd., 64 F. 
(2) 715, 62 App. D. C. 77, cert. den. 290 U. S. 637, the em¬ 
ployer was held liable for loss of a leg by amputation, where 
thermic changes in employment had induced aggravation of a 
preexisting diseased condition of the leg. In another case, a 
total disability award was sustained where preexisting spinal 
arthritis was aggravated by a back injury in 1930, and again 
aggravated to a completely disabling extent by a separate in¬ 
jury of 1935, the latter injury by itself being held sufficient to 
justify the award. Great Atlantic & Pacific Tea Co. v. Car - 
dillo, deputy commissioner, 127 F. (2d) 334, 75 U. S. App. 
D. C. 342. In connection with the case just cited, this Court 
stated as follows: 

Under the rule which obtains in cases of this character, 
this is sufficient evidence of injury to sustain the deputy’s 
award. Here the employer accepted the employee, as 
the ninth circuit court of appeals said, subject to his 
physical infirmities and anomalies (citing Pacific Em¬ 
ployers’ Ins. Co., et al. v. Pillsbury, deputy commissioner, 
61 F. (2d) 101). 


In another case, an employee with a badly diseased heart died 
as a result of overexertion, and it was held that the employer 
was liable for the consequences thereof, notwithstanding the 
previously diseased condition: Commercial Casualty Ins. Co. v. 
Hoage, deputy commissioner, 75 F. (2d) 677,64 App. D. C. 158, 
cert. den. 295 U. S. 733. Another good example, where the 
employer sought apportionment between preexisting causes 
and subsequent injury (which was denied) is Worlop v. West¬ 
ern Coal & Mining Co., 24 F. (2d) 926 (C. C. A. 8, 1928). 

i An example of this rule as applied where the injury in and by 
itself would have constituted only partial disability, but in com¬ 
bination with a prior injury brought about total disability, may 
be noted in the case of Schwab v. Emporium Forestry Co., 167 
App. Div. 614 (affd 216 N. Y. 712); see also Killisnoo Packing 
Co. v. Scott, 14 F. (2d) 86 (C. C. A. 9, 1926). In the Schwab 
case, the employee, injured by having his right hand severed at 
the wrist, had previously lost his left hand and was held entitled 
to compensation from his employer for ensuing total disabil¬ 
ity—this in recognition of the general principle that the em¬ 
ployer is liable for the full consequences of injury. Other cases 
under the general rule are as follows: 

Moore v. Western Coal Mining Co., 124 Kans. 214,257 
P. 724. 

Liptak v. Industrial Accident Comm, of California, 
200 Cal. 39,251 P. 635. 

Braconnier’s case, 223 Mass. 273. Ill N. E. 272. 

Wabash Railroad Co. v. Industrial Commission, 286 
Ill. 194.121 N. E. 569. 

Notte v. Rutland Railroad Co., 23 A. (2d) 626, 112 
Vt. 305 (1942). 

Nease v. Hughes Stone Co., 114 Okla. 170, 244 P. 778. 

It is deemed unnecessary to go into the reasons which have 
been advanced for this general rule. Under it, the courts have 
recognized that many employees have physical infirmities, dis¬ 
eases and anomalies, and to limit or defeat the right to compen¬ 
sation because of preexisting conditions is not in keeping with 
the spirit, intent and purpose of the compensation law, and 


i would unjustly operate to prevent payment of commensurate 
compensation where injury places the employee “over the 
hump” into insecurity. 

Hie present case is not within the purview of Section S (f) of the 
i compensation law 

We have seen that one basic principle of workmen’s compen¬ 
sation law holds that the employer is liable for all consequences 
of an injury and accepts employees irrespective of their physical 
I disabilities and anomalies. This rule maintains unless the em¬ 
ployer is relieved of part of such liability, and such relief can 
only be granted to the extent that the statute, as properly in¬ 
terpreted, provides. In other words, the employer has the full 
liability unless there is specific diminution of it. There is a 
i limited relieving provision in the Longshoremen’s Act, and it 
reads: 

' Injury increasing disability: (1) If an employee re¬ 
ceiving an injury which of itself would only cause per¬ 
manent partial disability but which, combined with a 
previous disability, does in fact cause permanent total 
disability, the employer shall provide compensation 
only for the disability caused by the subsequent injury: 
Provided, however, That in addition to compensation 
for such permanent partial disability, and after the ces¬ 
sation of the payments for the prescribed period of 
weeks, the employee shall be paid the remainder of the 
compensation that would be due for permanent total 
disability. Such additional compensation shall be paid 
out of the special fund established in section 44. 

Complementary to the provisions of section S (f), section 
44 of the compensation law establishes a special-fund from 
which payments may be made in so-called “second injury 
cases,” for rehabilitation of employees injured, and for the pur¬ 
chase of prosthetic appliances (artificial arms, legs, eyes, etc.). 
The fund is derived from respective payments of $1,000 in 
each death case in the District of Columbia where the employee 
dies from industrial accident but leaves no person entitled to 
compensation. It is a slowly accumulating fund, and accord- 






mg to the latest Annual Report of the U. S. Employees’ Com¬ 
pensation Commission, the accumulations in the fund since 
1928 amount only to 855,374.63. This money does not belong 
to the Government, but is dedicated by the statute for the use 
of the beneficiaries of the Act. There has passed the House 
of Representatives (on December 6, 1943), and is now pend¬ 
ing in the Senate Committee, the Bill, H. R. 2232. intended 
to make this fund also available to pay compensation in those 
cases where default has occurred in the payment of compen¬ 
sation, due to the insolvency of an employer and his insurance 
carrier, or the insolvency of an uninsured employer. The fund, 
therefore, must be carefully preserved and protected in order 
to accomplish the purposes for which it was originally estab¬ 
lished (and for the desirable new purpose), if it is to continue 
to serve the needs of beneficiaries. (Maximum compensation 
payable in one case under the compensation law is $7,500— 
this is mentioned to show the need for careful husbanding of 
the fund.) 

Section S (f) specifies one use of the fund in cases of per¬ 
manent total disability; but note, we are concerned in this case 
solely with subparagraph (1) of such section because subpara¬ 
graph (1) deals only with permanent total disability. It 
should be apparent that unless the key words of section 8 (f) 
(1) are properly observed and thoughtfully construed the fund 
will have cast upon it burdens which it cannot stand and 
which were not intended. These key words are “previous dis¬ 
ability'’ and “subsequent injury”. In construing these key 
words, in relieving an employer of liability imposed upon him 
through the general principle discussed under the previous 
topic, the “relieving” provision should be strictly construed as 
against the employer as such relief constitutes a diminution 
of the employer's liability. Such construction is necessary to 
safeguard the special fund. 

Turning our attention to the key words, we note that the 
first term is “previous disability.” Uncritical understanding 
of this term might easily result in the assumption that “pre¬ 
vious disability” refers to any type of previously existing dis¬ 
ability. Thus it might be contended that where an employee 
has a weak back, a diseased heart, a congenital deformity, or 
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any pathological or anomalous condition, such condition is aptly 
within the term “previous disability.’’ Such loose construction 
of the term “previous disability” could, if accepted, result in 
flooding the special fund with all kinds of cases, soon liquidating 
it, and leaving the employee with only that partial compensa¬ 
tion in permanent total disability cases which the employer 
would be obliged to pay. Thus in cases such as Commercial 
Casualty Ins. Co. v. Hoage, deputy commissioner, 75 F. (2d) 
677, 64 App. D. C. 158. where the employee had a badly diseased 
heart (and assuming that he did not die as the resut of over¬ 
exertion due to his employment but became permanently and 
totally disabled), an employer might assert that the employee 
had a “previous disability,” and, therefore, seek to escape a large 
part of the compensation liability. Or, taking the case of 
Hoage, deputy commissioner v. Employers’ Liability Assur¬ 
ance Corp., Ltd., 62 App. D. C. 77, 64 F. (2d) 715, the employer 
might assert that he did not have full liability for the amputated 
leg because of the previously diseased condition therein. (Such 
arguments have been made in this District; see bill of com¬ 
plaint in National Casualty Co. v. Hoage, deputy commissioner, 
Eq. No. 53,689, in the lower court. The “previous disability,” 
allegedly under section 8 (f), was due to a diseased kidney.) 

The necessity for a closely defined meaning of the term “pre¬ 
vious disability” is apparent. The cases cited below will show 
that it has been judicially applied as of narrow meaning. To 
aid in fixing a meaning, it is pointed out that one of the key 
words, namely, “disability,” is defined in the Act in section 
2 (10) (33 U. S. C. 902 (10)), as follows: 


“Disability” means incapacity because of injury to 
earn the wages which the employee was receiving at 
the time of injury in the same or other employment. 
[Italic supplied.] 


Therefore “disability” is directly tied in with “injury,” and 
with industrial injury, because the definition speaks of inca¬ 
pacity as affecting industrial activity, such incapacity being 
due to “injury.” 

The term “injury” itself is also defined in the Act in section 
2 (2), as follows: 



The term “injury” means accidental injury or death 
arising out of and in the course of employment * * *. 

The second key term in section 8 (f) is “subsequent injury.” 

Section 8 (f), in the same conditional sentence, uses the terms 
“previous disability” and “subsequent injury.” (There can¬ 
not be a subsequent injury without postulating a previous in¬ 
jury.) Thus taking (a) the term “disability” as defined in 
the Act (plus the term “injury” as contained within the defi¬ 
nition of “disability”), and (b) the term “injury” as used in 
the phrase “subsequent injury”- (with its postulate of a “pre¬ 
vious” injury), and then consider such word “injury” in the 
light of its statutory meaning, and the net interpretative result 
is that “previous disability” in section S (f) relates only to dis¬ 
ability from previous injury sustained in employment; that is, 
from previous industrial accident. This interpretative result 
would exclude disability from (a) disease, (b) childhood or 
other nonindustrial accidents, and (c) physical or congenital 
anomalies. This construction, moreover, would then accord 
with that placed upon the words “previous disability” and 
“later injury ” as used in section 15 (7) of the New York work¬ 
men's compensation law (after which the Longshoremen’s Act 
was modeled and which section corresponds to section 8 (f) of 
the Longshoremen’s Act). The New York decisions will be 
referred to in the subsequent topic. 

Section 8 (f), therefore, according to the statute itself, deals 
with the combined effects of two unrelated industrial injuries, 
and nothing else. In the present case, the factual situation is 
that the previous losses and injuries sustained by the employee 
were due to non-industrial causes, and hence such factual situ¬ 
ation does not bring this case within the purview of the lan¬ 
guage of section 8 (f), as we have stated. That this is the 
case will be substantiated by subsequently cited decisions. 

History and judicial interpretation of Section 8 (f) contrary to appellants* 

contention 

The Longshoremen’s Act was adopted from the New York 
workmen’s compensation law. Interpretation of the New York 
provisions are most helpful and persuasive. The following 
cases show the reliance given to New York decisions as aids to 
interpretation. 
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Hartford Accident & Indemnity Co. v. Hoage, deputy 
commissioner, 66 App. D. C. 154, 85 F. (2d) 411. 

Employers Liability Assur. Corp., Ltd. v. Monahan, 
deputy commissioner, 91 F. (2d) 130 (C. C. A. 1,1937). 

Luckenbach SS Co., Inc. v. Marshall, deputy commis¬ 
sioner, et al., 49 F. (2d) 625 (D. C. Oregon 1931). 

Turning to the New York workmen's compensation law we 
find that section 15 (7) provides as follows: 

The fact that an employee has suffered previous dis¬ 
ability or received compensation therefor shall not pre¬ 
clude him from compensation for a later injury nor pre¬ 
clude compensation for death resulting therefrom; but 
in determining compensation for the later injury or 
death his average weekly wages shall be such sum as 
will reasonably represent his earning capacity at the 
time of the later injury, provided, however, that an 
employee who is suffering from a previous disability 
shall not receive compensation for a later injury in 
excess of the compensation allowed for such injury when 
considered by itself and not in conjunction with the 
previous disability. [Italics supplied.] 

(N. B. Subjoined to section 15 (7), New York law, is section 
15 ( 8 ) providing for payment from a special fund, similar to 
that established by section 44 of the Longshoremen's Act, in 
specified cases of permanent total disability. This will be 
discussed below.) 

Similar key phrases appear; namely (a) “previous disability” 
and (b) “later injury". Interpretation of these words is to be 
found in 114 Special Bulletin (N. Y. Department of Labor) 
p. 50, December, 1922 (prior to the enactment of the Long¬ 
shoremen’s Act), as follows: 

* * * The words “later injury" in this provision 
(then numbered section 15, subdivision (6)) would in¬ 
dicate that the words “previous disability" are equiva¬ 
lent to the words “an earlier injury." If so, the “previous 
disability” in accordance with the definition of “injury" 
in section 3 subdivision (7) must have been of accidental 
origin. 

586759—44-3 
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(N. B. Here too is reliance upon statutory meaning of “in¬ 
jury”—the meaning in section 3 (7) of the New York law 
being also that of industrial accident.) 

One of the early cases in New York eliminated preexisting 
junctional dejects from consideration as within the purview 
ofi “previous disability”, in (N. Y.) section 15 (7). In Ber- 
vilacqua v. Clarke, 225 App. Div. 190. 232 N. Y. S. 502, affd 
250 N. 'i. 5S9.166 X. E. 335, the court said: 

The word “disability,” as used in subdivision (7) 
of section 15. is descriptive of a condition resulting 
from an injury received and does not apply to func¬ 
tional defects resulting from a natural cause. 

The term was further considered, and further refined in mean¬ 
ing. in LaBelle v. Britton Stone & Supply Co., 286 N. Y. S. 347, 
247 App. Div. S43 (1936) (where the employee injured his 
eje while at home, and later suffered a second injury while at 
work). The Court eliminated previous disability due to non¬ 
industrial injury. In this case the court said: 

(Syllabus) Preexisting industrial blindness having 
been caused by non-industrial accident, could not be 
considered, and did not bar claimant from full schedule 
award for total loss of vision. 

Per Curiam. 

The appellants contend that because the claimant 
was industrially blind at the time of the accident he 
was not entitled to an award for 100 percent loss of 
vision. The prior accident causing such industrial 
blindness was not caused by an industrial accident, and, 
therefore, cannot be considered and does not bar claim¬ 
ant from a full schedule award. [Italics supplied.] 

Other Xew T York cases in accord with this interpretation: 

Pyshnack v. Henry Forge & Tool, Inc., 272 N. Y. 546 
aff’g. 247 App. Div. 842; 

Albino v. City of New York, 255 App. Div. 737; 

Van Ooteghem v. Sisters of Good Shepherd, 249 Add. 
Div. 898; 
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Note particularly: 

Turkish v. True Health Bakery, 254 App. Div. 791 
(where the employer was given relief under the statute 
because the previous disability resulted from a prior 
industrial accident, for which the employee had re¬ 
ceived compensation). 

It would be well at this juncture to give the history of the 
New York relieving provision, and also the history of the 
provision giving an employee a right to compensation from the 
special fund. Section 15 (7) (formerly 15 (6), renumbered in 
1922) is similar to the relieving part of section 8 (f) of the 
Longshoremen’s Act. Now there is this difference between 
the Longshoremen’s Act provision and the New York provi¬ 
sion: In addition to the relieving provision in section 15 (7) 
of the New York law% there is subjoined, in section 15 (8), a 
provision creating an employee-right (as distinguished from 
an employer-relieving provision). The employee -right in sec¬ 
tion 15 (8) is a right to compensation from a special fund 
similar to that established under the Longshoremen’s Act, but 
with specification as to the types of cases which may be charge¬ 
able against the fund. However, section 8 (f) of the Long¬ 
shoremen’s Act combines the ideas and purposes (separately 
stated in section 15 (7) and 15 (8) of the New York law) in 
one section instead of two . Irrespective of this combination 
in one, and separation in the other, the objects of both laws 
are the same and the condition for relieving the employer is 
the same in both laws. There is some difference in the em¬ 
ployee-right provision, discussed below, but such difference is 
immaterial here as our inquiry is only: “Shall the employer 
be relieved?” 

The employee-right provision of section 15 (8) is as follows: 

Permanent total disability after permanent partial 
disability .—If an employee who has previously incurred 
permanent partial disability through the loss of one 
hand, one arm, one foot, one leg, or one eye, incurs perma¬ 
nent total disability through the loss of another mem¬ 
ber or organ, he shall be paid, in addition to the com- 
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pensation for permanent partial disability provided in 
this section and after the cessation of the payments for 
the prescribed period of weeks special additional com¬ 
pensation during the continuance of such total disabil¬ 
ity to the amount of sixty-six and two-thirds per centum 
of the average weekly wage earned by him at the time 
the total permanent disability was incurred. If an em¬ 
ployee who is found to be entitled to additional compen¬ 
sation under this subdivision shall establish an earning 
capacity by employment he shall be paid during the 
period of such employment, instead of the additional 
compensation above provided, two-thirds of the differ¬ 
ence between his average weekly wages at the time the 
total disability was incurred find his wage earning ca¬ 
pacity as determined by his actual earnings in such em¬ 
ployment. subject to the limitations in subdivision six 
of this section. Expenses incurred on behalf of the 
special fund provided herein as may be required for 
proper presentation of the facts relative to any claim 
i against such fund shall be a charge only when previously 
authorized by the commissioner. Such additional com¬ 
pensation and such expense shall be paid out of the 
special fund created for such purpose in the following 
manner: The employer, or if insured, his insurance car¬ 
rier, shall pay into such special fund for every case of 
i injury causing death in which there are no persons en¬ 
titled to compensation the sum of five hundred dollars. 
The commissioner of taxation and finance shall be the 
custodian of this special fund, and the commissioner 
• shall direct the distribution thereof. 

It was recognized in New York that section 15 (8) constituted 
a special provision differing from the general provision in sec¬ 
tion 15 (7). In the officially published copy of the workmen’s 
compensation law of New York, with amendments, additions 
and annotations to July 1, 1941, comment was made in an 
annotation to section 15 (7) with respect to subdivision (8) as 
follows: 

L. 1916, c. 622, made special provision for certain cases 
in this class by adding subdivision (8) following. 



Subdivision (8) or the New York law was not an amendment 
to subdivision £7), but constituted a special provision de¬ 
signed (a) to take care of the specified case situations provided 
for therein which were derived from cases in which the employer 
had obtained relief under subdivision (7), and (b) to provide 
for the paying of compensation in those cases out of the special 
fund. One thing to note is that in such specified case situations, 
the basis of the employee-right under subdivision (8) was not 
made identical with the basis upon which an employer was “re¬ 
lieved” of part of liability under subdivision (7). It should 
be closely observed in this connection that subdivision (8) 
affects the employee and contains no provision relieving em¬ 
ployers of liability, because they are not concerned in this phase 
of the law. (The appellants in the present case are, of course, 
interested only in relief from liability—not what benefits the 
special fund might provide for the employee.) 

Section 15 (8) of the New York law contains no provisions 
making it necessary to differentiate cases on the basis of the 
cause. An annotation to the officially published New York 
law (published as of July 1,1941), under section 15 (5), read¬ 
ing as follows, makes this clear: 

The provisions of this subdivision apply whether the 
previous partial disability was the result of an accident 
or due to natural causes: Opinion of Attorney-General 
December 13, 1937. Compare notes under subdivision 
(7), above. [Italics supplied.] 

The cause of previous disability is the important considera¬ 
tion in applying section 8 (f) of the Longshoremen’s Act and 
its counterpart (section 15 (7)) of the New York law—but 
causality is of no importance in respect to section 15 (8) of 
the New York law. Under section 8 (f) (1) causality plays 
two roles; they are (1) in determining the relief of the em¬ 
ployer, and (2) in determining the employee’s right against 
the fund. In the New York provisions, causality plays an 
equal role in determining the relief of the employer, but not a 
similar role in respect to the employee’s right to fund ben¬ 
efits. The causality of injury as affecting relief of the em¬ 
ployer under section 8 (f) is integrated by the terms “previous 
disability” and “subsequent injury.” Causality as affecting 
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relief of the employer by subdivision (7) of the New York 
law is integrated by the words “previous disability” and “later 
injury.” This causality, as interpreted by the New York courts 
in giving meaning to both terms must have its origin in a 
previous industrial injury and not in a disease or defect. 

To obtain compensation from the special fund in New York, 
under the employee-right provisions of section 15 (S), the em¬ 
ployee must have certain specified losses. This specification 
in the New York employee-right section aids greatly in pro¬ 
tecting the fund. There is no similar specification in the em¬ 
ployee-right part of section S (f) (1) of the Longshoremen’s 
Act; therefore, much depends upon the interpretation of the 
employer-relief part of section 8 (f) (1). Apparently the right 
is coextensive with the relief. 

In this general connection it may be helpful to understand 
why the New York legislature enacted section 15 (8) of the 
New York law. This section was enacted in its original form 
in 1916 (formerly numbered subdivision (7), and renumbered 
in 1922). Before the addition (in 1915) of the relief proviso 
in section 15 (7). the appellate division of the New York Su¬ 
preme Court held in the case of Schwab v. Emporium Fores¬ 
try Co., 167 App. Div. 614 (aff’d 216 N. Y. 712), that an em¬ 
ployee injured by having his right hand severed at the wrist, 
who had previously lost his left hand, was entitled (under the 
general principles discussed in the first part of this brief) to 
compensation from his employer for the ensuing permanent 
tbtal disability. The legislature, in order to relieve the em¬ 
ployer in certain situations (interpreted as limited to situa¬ 
tions where two industrial injuries are involved) from the con¬ 
sequences of the two unrelated injuries, added the relief pro¬ 
viso to subdivision (7) of section 15. The legislature in 1916 
added subdivision (8) to the law, throwing certain specified 
types of cases into a category in which “special additional com¬ 
pensation” would become payable from the special fund; in 
other words, the legislature offset the effect of the Schwab 
case, and took care of permanent total disability cases as well. 
We have, therefore, in the New York law (1) the addition of 
a relieving provision and (2) the creation of a separate pro¬ 
vision applicable in certain specified cases, and we find also 


subsequent decisions which limit the relieving provision to 
cases of previous industrial accident. 

If interpretation should be placed upon section 8 (f) (1) of 
the Longshoremen’s Act to the effect that the employer is re¬ 
lieved. except for permanent partial disability, in a case involv¬ 
ing (a) previous disability and (b) subsequent injury, regard¬ 
less of the cause of the previous disability, some rather serious 
results may follow which could not be obviated because the 
Longshoremen’s Act does not contain the special protective 
and limiting provisions which surround the use of the special 
fund in section 15 (8) of the New York law. Subdivision (8) 
does not open the New York special fund to any and all types 
of cases, but only to certain specified types of cases. As the 
Longshoremen's Act special fund is not so limited, apportion¬ 
ment may be asked for in all general cases of “previous dis¬ 
ability.” As intimated above, the special fund might find itself 
burdened with all kinds of cases involving industrial injury 
superimposed upon a preexisting condition. Take, for instance, 
the case of a workman who has a physically impaired back 
amounting to 50 percent of total physical impairment. Such 
disability may result from any cause, defect, disease or in¬ 
jury,—industrial or non-industrial. If such employee, while 
thus disabled, should suffer an accidental injury causing him 
to lose whatever remains of his physical capacity, why could 
it not be contended, under a loose construction of “previous 
disability”, that the employer should be liable for only one- 
half of the compensation and that the special fund should bear 
the balance for permanent total disability? While such a con¬ 
clusion clearly would be out of line with the weight of author¬ 
ity, it may be contended for. If Congress had any such purpose 
in mind, it would have expressly so provided, and would have 
provided a great deal larger contribution than $1,000 in death 
cases where there is no beneficiary. The adoption of a relief 
provision similar to that in section 15 (7) of the New York 
law, it seems, argues conclusively a negation of such purpose. 
If the court should follow the New York interpretation of sec¬ 
tion 15 (7), such construction would operate to safeguard the 
special fund by limiting its application to cases involving pre¬ 
vious industrial injuries. The logic of such protection is based 
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upon causality. If the cause should control, that is, the pre¬ 
vious disability be necessarily related to a prior industrial 
injury as the cause, the special fund can be protected. 

In addition to the New York decisions, there is a California 
decision interpreting a similar provision of the California law. 
In the case of Liptak v. Industrial Accident Commission of 
California, 200 Cal. 39, 251 P. 635 (1926), an employee had 
suffered loss of one eye through non-industrial accident. Later 
he sustained the subsequent loss of the other eye because of 
industrial accident and his ensuing total disability was charged 
against the employer. The section of the California work- 
men’s compensation law relating to “previous disability” ap¬ 
pears to have been drafted largely from section 15 (7) of the 
New York law, up to the proviso clause of that subdivision. 

We do not have to rely on New York decisions, or the inter¬ 
pretation of the New York law; we have interpretation of 
section 8 (f) of the Longshoremen’s Act by our own Federal 
courts. In the case of Liberty Stevedoring Co., Inc. v. Car- 
dillo, deputy commissioner, 18 F. Supp. 729. the employee had 
a preexisting deformed foot, and at the time of injury in re¬ 
spect to such foot he was suffering preexisting osteomyelitis 
and claw foot, due to natural causes, but had a useful foot 
and leg. He sustained industrial injury necessitating ampu¬ 
tation of the same leg. It was urged by the employer that 
“The deputy commissioner failed to allow a deduction in his 
award for the previous disability in accordance with section 8 
of the Act.” In that case, as in this case, the issue of section 
8 (/) was not raised before the deputy commissioner and was 
considered as having been waived, but the court went on fur¬ 
ther to state that even if this defense should be considered, 
section 8 (f) is not applicable. The court stated that not¬ 
withstanding the previous condition, the employee had a use¬ 
ful foot and leg, and had satisfactorily performed his regular 
duties. The court specifically pointed out that the preexist¬ 
ing condition was not due to a previous accidental injury. 
(The court in that case was dealing with a previously diseased 
condition and concluded that the previous disability of the 
employee did not result from a previous unrelated injury— 
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the court not having before it the further necessity of dis¬ 
tinguishing between industrial and non-industrial injury.) 
One importance of this case lies in the recognition of the simi¬ 
larity of section 8 (f) of the Longshoremen’s Act and section 
15 (7) of the New York law, and in the following by the court 
of the interpretation of the words “previous disability” ac¬ 
corded in the New York decisions, citing the Bervilacqua case, 
previously cited here. 

Another case in point is Grays Harbor Stevedore Co. v. 
Marshall, deputy commissioner, 36 F. (2d) 814, in which the 
court refused to apply section 8 (f) in a case in which an em¬ 
ployee’s diseased condition was aggravated by injury, the court 
holding that “the employee’s disease is not a previous disabil¬ 
ity.” The court cited section 2 (10) of the Act, defining the 
term “disability,” in giving meaning to the term “previous dis¬ 
ability;” this we have done also. Section 2 (10), as above 
contended, can relate only to disability from industrial injury. 

A case precisely in point from the standpoint of the question 
involved arose in the district court of the United States for 
the western district of Washington, northern division. In this 
case Siems-Spokane Co., et al. v. Marshall, deputy commis¬ 
sioner, Civil Action No. 640, the employee had lost the sight 
of his right eye in 1942 as the result of an accidental injury 
in the course of his employment. Prior to said injury, the 
employee had lost the sight of his left eye as the result of a 
childhood injury ( non-industrial accident). The employer 
and carrier insisted that the loss of sight of the left eye was a 
“previous disability” within the meaning of section 8 (f) of the 
Longshoremen’s Act, and that consequently they were liable 
only for the disability resulting from the loss of sight of the 
right eye, and any additional payment for permanent total 
disability should be made from the special fund. The court 
(District Judge Bowen) held otherwise in a letter opinion 
dated April 1, 1943, which is not reported, stating therein: 

The well reasoned opinions of the courts in Killisnoo 
Packing Co. v. Scott, 14 F. (2d) 86 (9th C. C. A.), and 
in LaBelle v. Britton Stone and Supply Corp., 286 
N. Y. S. 347, interpreting statutory provisions similar 
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to those involved here, support the Deputy Commis¬ 
sioner’s finding “That the childhood injury resulting in 
the destruction of the sight of claimant’s left eye is not 
a ‘previous disability’ within the meaning of section 
8 (f) of the Act, and the employer and insurance carrier 
are liable for the payment of compensation to the claim¬ 
ant herein for permanent total disability'’ for the loss of 
his right eye when by reason of such childhood injury 
claimant was already deprived of the sight of his left 
eye. 

It is respectfully submitted, therefore, that the construction 
given to the words “previous disability’' by the courts in the 
cases above cited, carries out the purpose and object of the com¬ 
pensation law in that it permits an award (against the em¬ 
ployer) for total disability in favor of an employee who be¬ 
comes totally disabled, except where he had previously suffered 
a (scheduled) permanent partial disability as a result of an 
industrial accident. Thus the object of the general principle 
first mentioned is not disturbed. This accords with the view 
that it will be presumed that the employee had received work¬ 
men's compensation for the previous industrial injury, and, 
therefore, the employer at time of second injury should not be 
obliged to pay again for the prior industrial injury. This idea 
of recompense for the prior injury, as the reason for relieving 
the second employer (and it may also be the same employer who 
previously paid for the prior injury), is more than hinted in 
section 15 (7) of the New York law as may be noted from the 
following provision quoted therefrom: “The fact that an em¬ 
ployee has suffered previous disability or received compensation 
therefor”, etc. The appellants appear to have reconciled them¬ 
selves to admitting that disability from prior disease or defect is 
not “previous disability,” but they throw all injuries together 
and say that disability from any prior injury is “previous dis¬ 
ability”. An employee may have a claw foot from prior disease 
as well as prior non-industrial injury. To attempt to distin¬ 
guish the two from the standpoint of relieving the employer 
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leaves no room for principle. There is room for a principle, 
however, when prior industrial injury alone is considered, the 
principle being that the employer should not pay for industrial 
injury for which the employee presumably has been recom¬ 
pensed in part. 

CRITIQUE OF APPELLANTS’ ARGUMENT 

Appellants, at page 3 of their brief, seek to bring into the pic¬ 
ture the possible effects of a non-industrial injury of January 
1942, when the employee fell, fracturing his right patella. In 
this connection it is pointed out that the employee worked and 
was able to work on the day of his injury, namely, July 8,1942, 
and the condition today is that the employee cannot work at all. 
His present condition of total disability having been found by 
the deputy commissioner upon ample evidence to have resulted 
from the injury sustained on July 8, 1942, such finding should 
be accepted as a fact. Appellants admit that “How much of 
this unstable condition was caused by the * * * injury 

received in January 1942, * * * was not definitely set 
forth in the record made in this case.” 

On pages 9 and 10 of the appellants’ brief it is stated that 
the deputy commissioner rated the employee as permanently 
and totally disabled “and blames the loss of use to the right 
leg on the injury of July 1942 notwithstanding the fact that 
claimant had a permanent partial disability of the right leg 
from the injury of January 1942.” The deputy commissioner 
made no finding that the employee had permanent partial 
disability of the right leg after the injury of Januray 1942. 
From the above quotation in which appellants say that the 
record does not set forth how much disability (if any) was 
due to the January injury, the deputy commissioner presum¬ 
ably could not make a finding such as appellants apparently 
desire, even if one should be material. Moreover, it is im¬ 
material under the law applied by the deputy commissioner 
what prior impairment existed if the injury of July 8, 1942, of 
itself put the employee “over the hump’’ into the category of 
an employee permanently and totally disabled. The employee 



was able to earn his livelihood before the injury of July 8,1942, 
and was not able to earn his livelihood after that date, but be¬ 
came almost an inert mass. It was the industrial accident of 
July 1942, which is responsible for the ensuing total disabil¬ 
ity, even though the industrial injury operated in conjunction 
with other factors. 

It is interesting to note that the appellants cite no cases in¬ 
terpreting section 8 (f) of the Longshoremen’s Act as they 
would have it interpreted, or interpreting a similar provision 
of another compensation law containing language equivalent 
to section 8 (f). Appellants rely on Clark v. Portland Gen¬ 
eral Electric Co. and Marshall , deputy commissioner, at page 
10 of their brief, a case wholly irrelevant. It is used as a sug¬ 
gestion that the deputy commissioner has interpolated the stat¬ 
ute by adding the word “industrial” between the words “pre¬ 
vious” and “disability”, and that such addition is gratuitous. 
We have pointed out that in interpreting the term “previous 
disability”, the deputy commissioner used, as he should have, 
the definition in the Act of the word “disability” (as the court 
did in the Grays Harbor Stevedore Co. case, above cited), and 
he gave to the meaning of the term “injury”, used in defining 
“disability”, the meaning which “injury” has in section 2 (2) 
of the Longshoremen's Act. This is not interpolation, but in¬ 
terpretation by use of defined terms in the Act, supported also 
by giving meaning to another term in section 8 (f), namely, 
“subsequent injury”, as necessarily implying some antecedent 
or prior injury. In addition, the deputy commissioner relied 
upon similar construction of similar terms and provisions in 
the New York law, as well as decisions directly under the Long¬ 
shoremen’s Act itself. 

Appellants cite at pages 12 and 13 a provision of the Vir¬ 
ginia workmen’s compensation act and Virginia decisions. But 
the Virginia statutory provision is not comparable to section 
8 (f), and does not use the same terms or the same sequence 
of terms; its provisions, moreover, differ. 

Appellants argue at page 13 what they believe Congress had 
in mind when it passed the Longshoremen’s Act. But appel- 


lants’ statements in this connection are merely matters of their 
belief, unsubstantiated by any positive historical indication, 
a belief which is contrary to the cases above cited. The ap¬ 
pellants do not undertake in the general statement on page 
13 to analyze the types of causative factors creating previous 
disability (of which there may be many). We do not know 
what they mean, or what is implied, by reference to “an injury 
which caused permanent partial disability before he came to 
work for the employer.” Do appellants mean industrial or non¬ 
industrial injury, or both? Do the appellants admit that con¬ 
genital defects and anomalies causing disability are not within 
the purview of their understanding of “previous disability”? 
Presumably, as to the latter, they do. 

Appellants devoted a considerable portion of their brief 
(pages 13 to 18) to comments made before the Committee which 
considered the bill that ultimately became the Longshoremen’s 
Act. Even a casual reading of their quotations from the testi¬ 
mony, as given in the brief, will show that the interlocutors 
concerned themselves with the question: Whether the em¬ 
ployer should contribute $1,000 to the special fund? The ob¬ 
jection related to the manner in which the fund was to be 
raised. This is clear from the Chairman’s statement: “Now, 
your objection is to the manner in which this fund is raised, 
is it not?” The answer: “Yes, sir.” Instead of showing that 
the Committee members were seeking a meaning for the pro¬ 
visions of section 8 (f), the court will find that the comments 
in respect to what section 8 (f) contains were made by a wit¬ 
ness, Mr. Hinsley, who was not a committee member, but who 
represented a company. Even if it should be possible to in¬ 
terpret Mr. Hinsley s understanding of section 8 (f), his under¬ 
standing would not necessarily represent the Committee’s view, 
nor should it necessarily even be considered as part of legislative 
history. Similarly, the statement of Mr. John B. Andrews is 
not a statement of the Committee. Please note that no part of 
the testimony shows whether the witness was discussing a 
prior industrial or non-industrial injury. We could very well 
argue that witness Hinsley was distinctly thinking of previous 
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injuries of an industrial nature, when (page 16 of brief) he 
spoke of an employee who had “a previous injury” going to 
work and sustaining “another injury.” 

The suggestion, on page 18 of appellants’ brief, stated to 
be in line with Mr. John B. Andrews’ statement (namely, that 
it is necessary to protect the employer who hires a one-eyed 
workman who might lose the other eye and become totally 
disabled, and to protect workmen with one eye who might be 
denied employment on account of extra risk), while contain¬ 
ing some elements of logic, completely loses sight of other 
cogent realities. Is it not as logical to say that an employer 
who employs a workman with a weak heart, who is likely to 
succumb upon overexertion, should not be similarly protected 
and the employee “protected" from being denied employment? 
We know that under the general law injury causing aggrava¬ 
tion of underlying or preexisting conditions, resulting in total 
disability or death, places the full responsibility for compen¬ 
sation on the employer. Appellee could cite no end of path¬ 
ological and anomalous physical conditions which could be ag¬ 
gravated into total disability by industrial strain, exertion, or 
injury, and because of the industrial injury the employer is 
liable for all ensuing disability. Every bit of logic bound up 
in the reference to the eye injury case, cited in appellants’ brief, 
would apply equally as well to perhaps hundreds of other 
situations. 

! In other words, it does not make sense to specialize as an 
extra risk, a man with one eye, and to cite this risk as a logical 
basis for argument, since many other risks are equally inherent 
in the bodies of thousands of workmen—and the law does not 
relieve against them. Possibly the appellants desire to get 
out on the tenuous limb of “obviousness.” by asserting that the 
thing which is obvious is a risk, but denying the equality of 
risk in the inobservable. This argument would resolve itself 
into the proposition of saying that obvious disabilities (such 
as loss of one eye) devolve upon the employer only the obliga¬ 
tion to pay for the industrial loss of the other eye, a part, but 
inobservable disabilities (such as a damaged back, a damaged 


heart or any other damaged organ or structure), because they 
are not obvious, there devolves upon the employer in case of 
injury the obligation to pay compensation for the full ensuing 
total disability. Our answer to this is: Where is there any 
justification in logic for such principle? 

Appellants cite Liberty Stevedoring Co. v. Cardillo, at page 
20 of their brief, the same case appellee cites above. Their 
comment is that the deputy commissioner in that case was 
correct in his decision, that is, in holding the employer for the 
full loss of the leg instead of applying section 8 (f). As 
it happended in that case, the preexisting condition was 
non-industrial and not injury-caused, consisting of infection 
and claw foot. The appellants agree with the decision because 
the “previous disability 7 ’ was due to a defect, in turn due to 
natural causes. The court, according to appellants, was “par¬ 
ticular 77 to say that the preexisting condition was not due to * 
previous accidental injury. The court said so, because in fact 
it was not so. as the condition was due to disease and natural 
causes. What the court actually said was: “The preexisting 
condition of the employees injured leg was not due to a pre¬ 
vious accidental injury.” The court did not refine its meaning 
of “accidental injury” (that is, to distinguish, as a matter of 
cause, between industrial and non-industrial), since it was un¬ 
necessary to do so, as an industrial injury was not involved. 
But it is more important to note that the court did follow the 
New York interpretation, and that interpretation has in the 
case above cited, been refined to distinguish between industrial 
and non-industrial accident causes; see LaBelle v. Britton Stone 
& Supply Co., supra. Moreover, we have the Siems-Spokane 
Co. case wdiere the court had to consider the non-industrial 
nature of the previous injury in order to reach the conclusion 
which it did. It would seem from this argument of appellants 
that at least they go along with appellee up to the point of ad¬ 
mitting that the previous disability has to result from a pre¬ 
vious accidental injury, but note their dilemma: They get 
themselves in the uncomfortable position of having to interpo¬ 
late (as they say) the Act by adding the word “accidental/ 7 
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between “previous” and “disability,” the very thing they 
complain of at page 10 and elsewhere of their brief. 

! The final part of the appellants’ brief deals with the appor¬ 
tioning of compensation in relation to that part of the loss of 
use of the employee’s leg which could be attributable to the 
injury of July 8, 1942, as against that part which they believe 
may be attributable (whatever it may be, and they say the 
record cannot tell us) to the non-industrial injury of January 
19,1942. The answer to this is that the employee had the in¬ 
dustrial use of his leg until July 8,1942, and since that date he 
Ipst the use of it, and along with it usefulness of his body for 
industrial purposes. If the injury of July 8, 1942, was itself 
the efficient cause of putting the employee “over the hump” 
into the condition of permanent total disability, being almost 
an inert mass, then it is immaterial under appellee’s construc¬ 
tion of section 8 (f) what effect, if any, the non-industrial in¬ 
jury of January 19,1942, may have had. 

CONCLUSION 

i In conclusion, the appellee again respectfully mentions that 
appellants should be precluded from raising any question in 
this case concerning their liability for paying compensation for 
permanent total disability because they did not properly raise 
before the deputy commissioner an issue invoking the provi¬ 
sions of section 8 (f). 

The appellee has stated the history of the relieving provi¬ 
sion (section 8 (f)). in relation to its counterpart in the New 
York workmen’s compensation law, and has referred to deci¬ 
sions in New York interpreting such counterpart (section 15 
(7), New York law). The interpretation by the deputy com¬ 
missioner is in full harmony (1) with the language of section 8 
(f) itself, construing the terms in the light of their statutory 
meaning, (2) with the decisions of the New York courts, and 
(3) with the decisions of the Federal courts interpreting the 
Longshoremen’s Act. The appellants cite no contrary interpre¬ 
tation. The appellee has shown that it is essential to preserve 
the integrity and usefulness of the special fund established by 










